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IN THE 
Supreme Court of Appeals of Virginia . 
AT RICHMOND. 
Record No. 1975 
.. T. FRANK SAUER, WHO SUES AT THE RELATION OF 
.. :\.ND FOR THE CITY OF HAMPT.ON, A MUNICIPAL 
CORPORATION, ~D ALL OTHER TAXPAYERS 
WHO lVIAY C01fE IN AND CONTRIBUTE TO THE 
!JOSTS OF THIS SUIT, Plaintiff, 
versus 
EUGEN:E A. MONROE, ~!EMBER OF THE COUNCIL OF 
THE CITY OF HAMPTON, VIRGINIA, A MUNICI-
PAL CORPORATION, AND EU·GENE A. 1\.fONROE 
IN HIS INDIVIDUAL RIGHT AND PROPER PER-
SON A·ND AS A JOINT OWNER IN THE l\1:0NROE 
TRANSFER & STORAGE COMPANY, Defendants. 
P·ETITION FOR WRIT OF ERROR. 
11o the Honorable Justices of the Supreme Court of Appeals 
of Virginia: 
Your petitioner, J. Frank Sauer, who sues at the relation 
of and for the City of Ifampton, a municipal corporation, and 
all other taxpayers who may come in and contribute to the 
costs of this suit, hereinafter called the plaintiff, respectfully 
represents tha.t he is aggrieved by an order or judgment of 
the Circuit Court of Elizabeth City County, Virginia, entered 
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as a final order on the 9th day of July, 1937, by which order 
or judgment it was adjudged by the Court that demurrer 
designated No. Two ( 2) was sufficient in law to bar and pre-
clude the plaintiff front further prosecuting this case upon 
which notice of motion .filed in the action wherein the plain-
tiff has brought a notice of motion seeking a judgment against 
the above-named defendant in the sun1 of Three hundred 
forty dollars and twenty-four cents ($340.24), with intere'st 
thereon at six per centum per annum from the 23rd day of. 
June, 1935, until paid, together with the costs incident to this 
proceeding, all of which is justly due from the said defendant 
under and by v.irtue of certain illegal oral aiidjor written con-
tracts by and between the City of flampton, Virginia, party 
of the first part, and the said defendant, individually and 
trading as the l\Ionroe Transfer & Storage Company, as party 
of the second part, wherein the said contracts, sub-contracts 
or jobs of work, or the profits of said contracts or the money 
derived from the said services performed for the said City 
when the said defendant was one of the members of the Coun-
cil for the City of Ifampton, Virginia, a municipal corpora-
tion, when the illeg·al contracts or sub-contracts, or jobs of 
work, or materials furnished, or the proceeds of the contracts, 
or the contract price thereof, or the services performed for 
the said City were unlawfully made and executed, and that the 
said. defendant was present at and participated in the said 
meetings of the Council for the said ·City of Hampton, Vir-
ginia, which office of councilman was an of·fice of trust to 
which the said defendant was elected by the taxpayers of 
the said City of Ifampton, Virginia, to represent and protect 
the best interests of all the taxpayers of the said City, and 
wherein the contracts aforesaid were known or should have 
been known by the defendant to be in violation of Section 
2708 of the Code of Virginia, and wherein the said con-
tracts in the notice of motion aforesaid were alleged to be 
and are herein claimed to be illegal and void. A transcript 
of the record is filed herewith, which is prayed to be read as 
a part, of this petition. 
This petition is adopted as the opening brief; a copy hereof 
was delivered to Counsel for the defendant in person on the 
3rd day of Jan nary, 1938. Oral argument on this petition is 
requested. 
THE PROCEEDIN·GS AND FACTS. This is an action at 
law broug·ht by the plaintiff's notice of motion for judgment 
against the defendants under Section 2708 o.f the Code of 
Virginia to recover for the City of Hampton, Virginia, the 
sum of three hundred forty dollars and twenty-four cents 
'"(· 1. 
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($340.24), the amount paid the defendant by the City of Hamp-
ton for certain oral contracts ·executed by and between the 
City of Hampton and Eugene A. Monroe and Judd A. Mon-
roe, individually and trading as the :M~onroe Transfer & Stor-
age Company, while the said defendant, Eugene A. 1Ionroe, 
was a mmnber of the Council for the City of Hampton, Vir-
ginia, and also directly interested as a half owner in the Mon-
roe Transfer and Storage Company. 
The defendant, Eugene A. ~Ionroe, a member of the Coun-
cil for the City of Hampton, a municipal corporation, and 
lvho has served continuously since August 25, 1927, is a one-
half owner of the partnership firm of the Monroe Transfer 
& Storage C01npany. The :Wlonroe Transfer & Storage Com-
pany operates a freight line, operating by virtue of authority 
granted by the State Corporation Commission, and is listed 
as one of the carriers subjoot to the rules of the State Cor-
poration Commission, but it also performs various and sun-
dry other services of a local nature, including storage, dray-
age, moving furniture and the rental of trucks and drivers 
to local persons, firms and corporations for the purpose of 
removing dirt, snow and other general uses for which trucks 
and drivers are employed. The l\:fonroe Transfer & Storage 
Company in the years 1935 and 19·36 procured licenses from 
the Commissioner of Revenue for the City of Hampton, Vir-
ginia, for hauling contractors and transportation license, in 
order to compete with other persons, firms, or corporations 
in the hauling and transportation business. 
The plaintiff, 'vho sues at the relation of and for the City 
of Hampton, Virginia, a municipal corporation, is a taxpayer 
in the said City and owns real and tangible personal estate 
located within the boundaries of the said City. 
The defendant, Eugene A. Monroe, while a member of the 
Council for the City of Hampton and also while a member 
of the partnership of the lVIonroe Transfer & Storage Com-
pany, engaged in certain contracts; perforn1ed certain serv-
ices for the said City of Ilampton, which total the sum of 
three hundred forty dollars and twenty-four cents ($340.24). 
A great nuntber of the above contracts and/or services per-
formed by tl1e said Eugene A.l\Ionroe, one-half owner of the 
1\tionroe Transfer & Storage Company, exceeded the sum of 
three hundred dollars ( $300.00), and were contracts involving 
the rental of trucks to the City of ·Hampton for the purpose 
of removing snow, ice from the streets, and for removing cer-
tain debris which accun1ulated on the streets in the Citv 
of Hampton, Virginia, a.fter storms during the summer time. 
That the City of Hampton, a municipal corporation, entered 
into the contracts aforesaid with the defendant, one of its 
0 
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memJ>ers, in his individu·al capacity as. half owne: o.f the ~on­
ro.e Transfer & Storage Company, wh1ch the pla1nhff believes 
to be contrary to public policy in that it leads to double deal-
ings, and which you .. r plaintiff alleges is illegal, unlawful and 
void. 
Whereupon, your plaintiff did on the 7th day of June, 1937, 
file a notice of motion for judgment in the Circuit Court 
for the County of Elizabeth City, Virginia, setting forth at 
length these facts and citing Section 270~ of the Code of Vir-
ginia, upon which this complaint is based, to which the de-
fendant did ·file demurrers No. One ( 1) and No. Two ( 2), 
and the Court ruling that No. Two (2) demurrer would be 
taken up as the first demurrer and in which the said de-
murrer No. Two ( 2) was sustained by the Court as being 
sufficient in law to bar and preC-lude the complainant from 
further prosecuting this action, to which ruling of the Court 
in sustaining the demurrer the plaintiff did except at the time 
of the entry of said order on July 9, 1937. 
THE ERROR ASSIGNED IS, that the Trial Court erred 
in sustaining the demurrer No. Two ( 2) filed to the notice of 
motion for judgment of the plaintiff by the defendant. · 
THE ARGUME:NT will concentrate on whether or not the 
plaintiff, as a taxpayer, ~who sues at the relation of and for 
the City of Hampton, a municipal corporation, and all other 
taxpayers who may come in and contribute to the costs of 
. this suit, may recover by notice of motion for judgment 
against the defendant the total amount of expenditures made 
by the said City to the said defendant, while the defendant 
was a member of the Council for the City of Hampton, Vir-
ginia, and also directly interested in the performance of the 
contract in his individual capacity as a private citizen with 
the City of Ifampton on certain contracts not in the scope of 
the authority of a public service corporation. (Italics ours.) 
TRE LAW AND ARQ!UlVIENT. 
The general law in regard to councilmen and other city or 
town officials in contracting with a city or town, provided by 
Section 2708 of the Code of Virginia follows : 
'' 2708. Councilmen and other city or town officials for-
bidden to have interest in contract with, or claim against a 
city or town; such contract to be void.-It shall not be l~w­
ful for any 1nember of the council or board of aldermen or 
any other officer, or agent, or any con1missioner appointed' for 
0 . 
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the opening of streets, or any other member of a committee 
constituted or appointed for the management, regulation or 
control of corporate property of any city or town, during the 
term for which they are elected or appointed, to be a contrac-
tor or sub-contractor, with the said corporation, or its agents, 
or with such committee, nor shall they be interested, directly 
or indir~tly, in any contract, sub-contract, or job or work, or 
materials, or the profits or contract price thereof, or any 
services to be performed for the city or town, for pay under 
any contract or sub-contract; and no such councilman, officer 
or employee shall be interested, directly or indirectly in any 
contract, sub-contract, or job of work, or materials or the 
profits or the contract price thereof, or services to .be fur-
nished or performed for the city or town for pay under any 
contract or sub-contract; nor as ag·ent for such contractor or 
sub-contractor, or other person furnishing any supplies or 
materials .. Every such contract or sub-contract shall be void, 
and the officer, councilman, agent or member of such com-
mittee making such contract shall forfeit to the Commonwealth 
the full amount stipulated for thereby. No officer of a city 
or town, who alone or with others is charged with the duty 
of auditing, settling or providing, by levy or otherwise, for 
the payment of claims against such city or town, shall by 
contract, directly or indirectly, become the owner of or 
interested in any claim against such city or town. Every such 
contract or sub-contract shall be yoid, and if any such claim 
be paid, the amount paid, with interest, may be recovered 
back by the city or town, within two years after payment, by 
action or motion in the circuit or corporation court having 
jurisdiction over said city or town.'' 
"The term 'contract' as herein used, shall not be held to 
include the depositing of city or town funds in, or the bor-
rowing of funds from, local banks in which councilmen or 
other officer of the city or town may have a stock interest; 
nor shall it include the granting of franchises to or purchase 
of services from public service corporations.'' 
This general provision of the law is very clear in its ap-
plication and the only two exceptions to this rule are banks 
in which councilmen or other officers of the city or town may 
have a stock interest and the granting of franchises to or a 
purchase of services from public service corporations. 
Upon the reading of the notice of motion, the defendant 
filed two demurrers, the demurrer No. Two (2), which the 
Court sustained, reads as follows : 
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"J. Frank Sauer, who sues at the relation of and for the City 
. of Hampton, a Municipal ·Corporation, and all other tax-
payers who may 'come in and contribute to the costs of this 
suit, 
v. 
Eugene A. lVIonroe, ]\{ember of the Council for the City of 
I-Iampton, a ::Municipal Corporation, and Eugene A. Mon.-
roe, in his individual right and proper person, and as a 
joint owner in the Monroe Transfer & Storage Company. 
"DEJ\iURRER NO. 2. 
''The defendant comes and says that the Plaintiff's notice 
of motion is insufficient in law, and for g·rounds of demurrer 
thereto assigns the following: 
"That the words ''public service corporation'' appearing 
in Section 2708 of the -Code of Virginia are defined by Section 
153 of the Constitution of Virginia, in part, as follows: ''The 
term 'public service corporation' shall include all transpor-
tation and transmission companies, all gas, electric light, heat 
and power comp~nies, and all persons authorized to exercise 
the right of eminent domain, or to use or occupy any street, 
alley, or public highway, whether along, over or under the 
same, in a manner, not permitted to the general public; the 
term 'person' as used in this article, shall include individuals, 
partnerships and corporations, in the singular as 'veil as 
plural number;'' that the lVIonroe Transfer & Storage Com-
pany is a public service corporation within the intent, mean-
ing and definition of the general laws of the Comomnwealth 
of Virg·inia, and that the City of Ifampton, a municipal cor-
poration, is authorized by law to purchase services from a 
public service corporation. 
"EUG]lNE A. MONROE, 
''EUGE,NE A. 1\fONROE, 
''A member of the Council of the City of Hamp-
ton, a municiplrl corporation, and Eugene A. 
Monroe in his individual right and proper 
person, and as a joint owner in the Monroe 
Transfer & Storage Company. 
''By MONTAGUE & HOLT, 
"His Counsel 
''MONTAGUE & HOLT, p. d." 
I 
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It is apparent from a review of the evidence in this case 
that the exemption allowed by Section 2708 regarding public 
service corporations does not apply, as the contracts which 
WP.re entered into by and between the Council for the City 
of Hampton, Virginia, and Eugene A. Monroe in his indi-
vidual right and as half o'vner in the partnership firm of the 
Monroe Transfer & Storage Company, were of a p-ureltJ local 
nature and performed for the said City of Hampto':l., Vi1·ginia, 
fro·m Dece1nber 31, 1935, through March 11, 1937, antl were 
in no way connected with the scope of a~tthority of a public 
.'wrvice corporation. (Italics ours.) · 
It is admitted by the defendant that the services performed 
for and the cO'J'ltracts entered into with the City were for the 
rental of d~trnp trucks and d·rivers, the r.emoval of ice and snow 
and other debris f1'0'1n the streets of Hampton,· that a charge 
of one dollar an,d tw·enty-five cents ( $1.25) per hour was 
charged the said City for the r·en.tal of tnwks; that the de-
fendant's trucks were used at a time when other· persons', 
firms' or corporations' trucks were not called for or requested 
by the said City and that the fact that a1~ erner,qency existed, 
if such did exist, is int'lnaterial to the case. (Italics ours.) 
The following cases are authority for the general law Sec-
tion 2708 of the Code of Virginia : 
Cit!/ of Bt·istol v. Don1-inion National Bank, Trustee, et als., 
J53 Va. 71. 
In this case a councilman and certain other gentlemen 
formed a development association and entered into a con~ 
tract with the City of Bristol, in which the city agreed to 
exempt_ from taxation for ten years the development associa~ 
tion provided the said association improved the property by 
doing· certain work during the year 1926, the councilman not 
voting on the acceptance of the contract on account of being 
interested. The City brought suit for taxes on the property 
of the development association for the years 1926, 1927 and 
1928, on the grounds that the contract was ultra vires and void 
under Section 2708 of the ·Code of Virginia. 
It was held: 
''That a contract 1nade by a council1nan acting for the City 
w·ith himself or with a corporation in which he is pecuniarily 
interested, ·is against public policy and not enforc.eable a,qainst 
the municipality because of the temptatio1~ it places befo1·e 
s'uch officers to profit i1~ double dealings." (Italics ours.) 
In the above case the Court said: 
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''Section 2108 of our present Code declares that no coun-
cilman: shall be interested directly or indirectly in any con-
tract to be performed for the city which they represent and 
that in· the event they are interested every such contract shall 
be void. This statu,tory declaration is but a restatetnent of 
a common law principle. • * • " (Italics ours.) 
"The rule is one of policy, which, without regard to inten-
. tion, inexorably reaches all contracts urhich contravene the 
purpose of the law." Stroud v. Consu'lners' JVater Co., 56 
N. J. L. 422, 28 Atl. 578, 580. (Italics ours.) 
"It is also needless to say that a contract so prohibited by 
law is utterly void, and there is no power that can breathe 
life into such a dead thing.'' Milford Water Co., 124 Pa. St. 
610, 17 Atl. 185, 186. (Italics ours.) 
''It is s~id in the case before us that the supervisor who 
was employed did not vote on the question of his own em-
ployment or upon the audit of his bill; that does not cure the 
evil; the influence upon his fellow members is the same; his 
constituents are entitled to his judgm,ent in 1nakin,q contracts, 
to his scrutiny in passing upon accounts, and to his unbiased 
and disinterested efforts in both; and he cawnot make the vio-
lation or neglect of the duties he owes to his constituents the 
mea·ns of validatin,q an otherwi..~e illegal act; he cannot put 
on and off' the garb of a public official, and discharge orre-
fuse to disch.a.rge the duties of his trust at will, and as best 
su,bserves his private int·erests. lie is a part of the board of 
supervisors; its act is his act, and he cannot, as a supervisor, 
make a contract with hin1self as a private citizen.'' Bay v. 
Davidson, 133 Iowa 690, 111 N. W. 25. (Italics ours.) 
''This is sound principle and every reason of public policy 
calls for its observation. The city was entitled to the un-
biased judgment of every member of its council. We do not 
mean to say that Mr. Goodwyn was actually moved by mo-
tives of interest. There is nothing· in the record to show that 
he was but that cannot change the situation.'' 
"As a contract it is wast-e pa;per and as a contract wurth-
less." (Italics ours.) 
The above case, decided by the Court of Appe~ls of Vir-
ginia in 1929, is the leading and latest case on the r-mbject. 
The reason for the rule prohibiting councilmen from deal-
ing with themselves is as old as the common Jaw, and Section 
2708 is but a restatement of the common law. It is subm·itted 
J .. F. Sauer, Who Sues, etc., v. Eugene A. Monroe, etc. 9 
that the defendant cannot compete with loc,al haulers and con-
tractors by serving the City of Hampton, Virginia, uncler and 
by scope of its a'IJ;thority as a ptt,blic service corpora,tion. 
(Italics ours.) 
In conclusion, Counsel for plaintiff submit that they have 
answered fully and thoroughly each and every paragraph of 
demurrer No. Two ( 2) and in view of the premises and cases 
cited they respectfully submit that demurrer No. Two (2) 
should be overruled and that the notice of motion be heard 
on its merits. 
Respectfully submitted, 
FRAN!{ A. KEARNEY, 
VICTOR P. WILSON. 
Wherefore, your petitioner prays that for the error as-
signed or other errors which may appear on the face of the 
record, the final.order and judgment entered in this case on 
the 9th day of July, 1937, may be reviewed and reversed and 
to this · end a writ of error granted to your petitioner and 
the case be remanded for further proceedings, and that he 
may have such other relief as his case may require. 
And he will ever pray. · 
January 3rd, 1938. 
J. FRANK SAUER, 
Who sues, etc. 
By FRAN!{ A. KE.ARNEY, 
VICTOR P. W~LSON. 
I, Victor P. Wilson, Counsel, practicing in the Supreme 
Court of Appeals of Virginia, certify that in my opinion suf-
ficient n1atter of error appears in the decision and record ac-
companying the foregoing petition to make it proper for the 
same to be reviewed by this Court. 
VICTOR P. WILSON. 
Received January 5th, 1938. 
M. B. WATTS, Clerk. 
January 17, 1938. 1Vrit of error awarded by the Court. 
Bond $300. 
M. B. W. 
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RECORD 
Pleas before the Circuit Court of Elizabeth City County, 
Virginia, September 9th, A. D. 1937. 
Be it remembered, that heretofore, to-wit: Came J. Frank 
Sauer, who sues by relation of and for the City of Hampton, 
a municipal Corporation, and all other taxpayers who may 
come in and contribute to the costs of this suit, by Victor P. 
Wilson, his Attorney, and filed his notice of motion for judg-
ment in Court against Eugene A. 1\{onroe, member of the 
Council of the City of Hampton, a municipal Corporation, 
and Eugene A. Monroe in his individual right and proper 
person as a joint owner in the Monroe Transfer & Storage 
·Company, which order of Court filing said notice of motion is 
as follows, to-wit: 
At a ·Circuit ·Court of the County of Elizabeth City, at the 
Courthouse of said Court in said ·County on l\fonday, the 
seventh day of June, in the year of our Lord one thousand 
nine hundred and thirty -seven, and in the one hundred and 
sixty-first year of the Commonwealth. 
l\1:0TION FOR JUD·GMENT . 
• J. Frank Sauer, who sues at the relation of and for thP City 
of Hampton, a municipal corporation, and all other tax-
payers who may come in and contribute to the costs of this 
suit, 
v. 
Eug·ene A. Monroe, member of the Council of the City of 
Hampton, a municipal corporation, and Eugene A. Mon-
roe in his individual right and proper person and as a joint 
owner in the Monroe Transfer & Storage Company. 
On the motion of the plaintiff, by counsel, this day made 
in Court, it appearing that the writ tax and deposit provided 
by law has been paid in the Clerk's Office of this Court and 
that the same is returnable to this Court on the 27th day of 
June, 1937; it is ordered that this cause be docketed 
page 2 ~ on the docket of this Court and set for trial on the 
9th day of July, 1937. 
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Which said notice of motion for judgment filed by the afore-
said order is in words and figures as follows, to-wit: 
J. Frank Sauer, who sues at the relation of and for the City 
of Hampton, a municipal corporation, and all other tax-
payers who may come in and contribute to the costs of this 
suit, 
~ . 
Eugene A .. Monroe, member of the .Council of the City of 
I-Iampton, a municipal corporation, and Eugene A. Mon-
roe in his individual right and proper person and as a joint 
owner in the Monroe Transfer & Storage Company. 
To Eugene A. Monroe, member of the ·Council of the City 
of Hampton, a municipal corporation, and Eugene A. Mon-
roe in his individual right and proper person and as a 
joint owner in the Monroe Transfer & Storage Company: 
You are hereby notified that on the 23rd day of june, i937, 
between the hours of 10 A. M. and 5· P. M., or as soon there-
after as it may be heard, the undersigned will move the Cir-
cuit Court of Elizabeth City County, Virginia, at the bar 
thereof, for a judgment against you for the sum of Three 
hundred forty dollars and twenty-four cents ($340.24), with 
interest thereon at Six per cent (6%) per annum from the 
23rd day of June, 1935, until paid, together with the costs 
incident to this proceeding, all of which is justly due from 
you to the undersigned under and by virtue of certain illegal 
oral and/or written contracts by and between the undersigned, 
the City of Hampton, Virginia, party of the first part, and 
you, Eugene A. ~Ionroe and Judd .A.. ~ionroe, individually and 
trading as the ~ionroe Transfer & Storage Company, as par-
ties of the second part, a list of the warrants duly signed by 
E. A. Darden, Treasurer of the City of Hampton, made pay-
able to the Monroe Transfer & Storage Company, 
page 3 ~ with the amount; the fund credited in the bank to 
the City of IIampton from which the said warrant 
or warrants were drawn, ahd the date or dates thereof, which 
said warrants were paid and cashed by you or someone for 
you, which said list of warrants is hereto attached and is 
by this reference made a part hereof as fully and completely 
as though set out herein in haec verba. Whereby. and under 
the terms of said contracts you undertook and promised and 
did perform certain void contracts, sub-contracts or jobs of 
work, or furnished materials, or received the profit or con-
tract price thereof, or performed services for the City for pay 
under contract or sub-contract, which you knew to be void 
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or should have known to be void, and the money or monies 
andtor ·claims were unlawfully paid you while a member of 
the City ·Council of Hampton and also in your individual ca-
pacity as ~ joint owner in the Monroe Transfer & Storage 
Company, and you knew or should· have known that you as 
an individual and/or a joint owner in the said Monroe Trans-
fer & .Storage Company, and as a member of the Council for 
the City of Ifampton were interested directly or indil·ectly 
in the said contracts, sub-contracts, or jobs of wo,rk, or fur-
nished materials, or received the profits or contract prices 
thereof, or the money derived. from said services performed 
for the said City; that you were one of the members of the 
Council when the aforesaid illegal contracts, sub-contracts, 
or jobs of work, or furnished materials, or received the profit 
or contract price thereof, or services performed for the said 
City, were unlawfully made and were present at and partici-
pated in the said meeting of the council for the said City of 
Hampton, :Virginia, which said office of trust you were elected 
by the taxpayers· of the said City of Hampton, Virginia, to 
represent and protect the best interests of all the taxpayers 
of the said City of Hampton, Virginia, and although you knew 
or should have known that Section 2708 of the Code 
page 4 ~ of Virginia prohibits and makes it unlawful for any 
councilman or other city of.ficial to have an intet-
est in a contract with or claim against a city and that such 
a contract is void, but notwithstanding- the said laws of Vir-
ginia and the duties imposed upon you by virtue of the public 
trust given you by the taxpayers of the said ·City of Hamp-
ton, you have continually and regularly entered into certain 
illeg~l and void _contracts, s.ub-contracts, or jobs of work, or 
furnished materials, or recmved the profits or contract prices 
thereof, or the money deriyed from services performed for 
the City of Hampton, Virginia, in which said contracts, sub-
contracts, etc., you were individually and privately inter-
ested, for profit as a joint owner in the Monroe Transfer & 
Storage Company in the minimum sum of Three hundred 
forty dollars and twenty-four cents ($340.24), with interest 
at Six per cent (6%) per annum from the 23rd day of June, 
1935, and yon have not paid to the City of Ifampton or to any 
person authorized to receiye the same for and on behalf of 
the said City and/or the undersigned, the aforesaid sum of 
Three hundred forty dollars and twenty-four cents ($340.24), 
or any part thereof, but you have wholly neglected and re-
fused and still do neglect and refuse to pay the same: 
Wherefore., judgment for the said . sum, with interest as 
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aforesaid, together with said ~osts, will be asked at the hands 
of said Court at the time and place hereinabove- set out. 
Given under .my hand this 5th day of June, 1937. 
Respectfully, 
J. FRANK: SAUER, 
J. FRANK SAUER, 
Who ~ues at the relation of and for the City of 
Hampton, Virginia, a municipal corporation, 
and all other taxpayers who may come in 
and contribute to the costs of this suit. 
VICTOR P. WILSON, P. Q. 
page 5·~ Fund from 
Warrant which war- Date of 
Name No. Amount rant is warrant 
drawn 
Monroe Transfer & Storage Co .. 2367 $110.60 Street ....... Dec. 31/35 
Monroe Transfer & Storage Co .. 2493 33.90 Street ....... Feb. 18/36 
Monroe Transfer & Storage Co .. 2607 83.46 Street ....... Mar. 25/36 
Monroe Transfer & Storage Co .. 2680 .50 Fire ........ Apr. 27/36 
Monroe Transfer & Storage Co .. 2982 6.33 Street ....... July 20/36 
Monroe Transfer & Storage Co .. 3102 19.38 Street ....... Aug. 17/36 
Monroe Transfer & Storage Co .. 3169 17.50 Street ....... Sept. 9/36 
Monroe Transfer & Storage Co .. 3271 63.16 Street ....... Oct. 13/36 
Monroe Transfer & Storage Co .. 3400· 2.32 P. Dept ..... Nov. 16/36 
Monroe Transfer & Storage Co .. 3655 2.03 Gen. Admr .. Feb. 11/37 
Monroe Transfer & Storage Co .. 3745 1.06 St. Dept .... Mar. 11/37 
I 
I $340.24 
Upon the back of which is endorsed the following words 
and figures, to-wit: 
Eugene A. 1vlom·oe not found at his usual place of abode 
I executed in the County of Elizabeth City this 7th day of 
J nne, 1937, by delivering a true ~opy of the within notice of 
motion for judgment to Julia 1\ionroe she being his wife and 
a member of his family over the age of sixteen years old and 
ex:plaining its purport there _of to her. 
Fee Pd. 
CHAS. C. CURTIS, Sheriff. 
By C. D. FRANI{LliN. 
. C. D. FRANKLIN, 
Deputy Sheriff. 
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And at another day, to-wit: . 
Circuit Court of the County of Elizabeth City on Wednes-
day the twenty-third day of June, in the year of OUl~ Lord 
one thousand nine hundred and thirty-seven. 
page 6 ~ MOTION FOR JUDGlVIENT. 
J. Frank Sauer, who sues at the relation of and for the City 
of Hampton, a municipal corporation, and all other tax-
payers who may come in and contribute to the costs of this 
suit, 
v. 
Eugene A. Monroe, meinber of the Council of the City of 
Hampton, a municipal corporation, and Eugene A. Mon-
roe in his individual right and proper person and,as a joint 
owner in the Monroe Transfer and Storage Company. 
This day came the parties by their attorneys and the plain-
tiff, by counsel, requested of the defendant the grounds of 
his defense in writing and thereupon the Court doth require 
the said defendant to file the grounds of his defense in writ-
ing not later than July 1st, 1937, and the defendant, by coun-
sel, asked leave of the Court to· file such pleas as he may be 
so advised, which leave is granted. 
And the further hearing of this cause is continued until 
some later day in this term. 
And at another day, to-wit: 
Circuit Court of the County of Elizabeth City on 1\Ionday 
the twenty-eighth day of June, in the year of our Lord one 
thousand nine hundred and thirty-seven. 
MOTION FOR JUDG:hfENT. 
J. Frank Sauer, who sues at the relation of and for the City 
of Hampton, a municipal corporation and all other tax-
payers who may come in and contribute to the cost of this 
suit, 
v. 
Eugene A. Monroe, member of the Council of the City of 
Hampton, a municipal corporation, and Eugene 
page 7 ~ A. Monroe in his individual right and proper per-
son and as a joint owner of the 1\:Ionroe Transfer 
and Storage Company. 
' . 
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This day came the defendant, by counsel, and asked leave 
of the Court to file his demurrers No. 1 and ;No. 2 in writing 
to the plaintiff's notice of motion for judgment which leave 
is granted, and the demurrers. are accordingly filed. 
And the further hearing of this cause is continued until 
some later day in this term. 
Which said demurrers so filed by said order as as follows, 
to-wit: 
DEMURRER # 1. 
J. Frank Sauer, who sues at the relation of and for the ·City 
of Hampton, a municipal corporation, and all other tax-
payers who may come in and contribute to the cost of this 
suit, 
v. 
Eugene A. lVIonroe, member of the Council of the City of 
Hampton, a municipal corporation, and Eugene A. Monroe 
in his individual right and proper person and as a joint 
owner of the Monroe Transfer & Storage Company. 
The defendant comes and says that the notice of motion 
for judgment filed against him in the proceedings is insuffi-
~ient in law and for grounds of demurrer assign the follow-
Ing: 
That the plaintiff, who sues at the relation of and-
page 8 } for the City of Hampton, a municipal corporation, 
and all other taxpayers who may come in and con-
tribute to the costs of this suit, in his notice of motion for 
judgment alleges certain contracts and services were per-
formed by the· defendant for the City of Hampton, Virginia, 
and prays for a judgment in plaintiff's fayor against de-
fendant. That neither section 2708, nor any other provision 
of la'v authorizes a proceeding by notice of motion for judg-
ment brought by this plaintiff for this purpose . 
. EITGENE A. IVIONROE, . 
::Member of the Council of the City of Hamp-
ton, a municipal corporation, and Eugene A. 
Monroe in his individual right and proper 
person and as a joint owner in the Monroe 
Transfer & Storage .Company. 
By MONTAGUE & HOLT, 
MONTAGUE & HOLT, 
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DEMURRER NO. 2. 
J. Frank Sauer, who sues at the relation of and for the .City 
of Hampton, a municipal -corporation, and all other tax-
payers who· may come in and contribute to the costs o~ this 
suit, 
v. 
Eugene A. -Monroe, member of the Council of the City of 
Hampton, ·a municipal corporation, and Eugene A. 1\tionroe 
in his individual right aiid proper ·person and as a joint 
owner in the Monroe Transfer & Storage Company. 
The defendant comes and says that the Plaintiff's notice 
of motion is insufficient in law, and for grounds of demurrer 
thereto assigns .the following: 
That the words "public service corporation" appearing in 
Section 2708 of the Code of Virginia are defined by Section 
153 of the Constitution of Virginia, in part, as fol-
page 9 ~ lows: "The term 'public service corporation' shall 
include all transportation and transmission com-
panies, all gas, electric light, heat and power companies, and 
all persons authorized to exercise the right of eminent do-
main, or to us·e or occupy any street, alley or public high-
way, whether along, over or under the same, in a manner not 
permitted to the general public; the term 'person' as used in 
this article, shall include individuals, partnerships and cor-
porations, in the singular as well as plural number''; that the 
Monroe Transfer & Storage Company is a public service cor-
poration within the intent, meaning and definition of the gen-
eral laws of the Commonwealth of Virginia, and that the 
City of Hampton, a municipal Corporation is authorized by 
law to purchase services from a puBlic service corporation. 
EUGENE A. MONROE, 
EUGE.NE A. MONROE, 
A member of the Council of the City of Hamp-
ton, a municipal corporation, and E-ugene A. 
Monroe in his individual right and proper 
person and as a joint owner in the ~{onroe 
Transfer & Storage ·Company. 
By MONTAGUE & HOLT, 
His Counsel. 
MONTAGUE & HOLT, p. d. 
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And at another day, to-wit: 
Circuit Court of the County of Elizabeth City on Friday 
the ninth day of July, in the year of our Lord one thousand 
nine hundred and thirty-seven. 
Present: The Honorable J. Douglas Mitchell, Judge of 
the Thirteenth Judicial Circuit, holding a part of 
page 10 ~ the June Term, 1937, beginning on the 9th day of 
July, 1937, to hear the case of J. Frank Sauer, etc., 
v. Eugene A. Monroe, etc., pursuant to Commission of his 
Excellency, George C. Perry, Governor of Virginia, issued 
July 8th, 1937, which Commission is as follows, to-wit: 
COMMONWEALTH OF VIRGINIA 
EXECUTIVE D·EP ARTlVIENT 
TO ALL TO WHOM THESE PRESENTS SHALL COME-
GREETING: 
KNOW YE, That I, Geo. C. Perry, Governor of the Com-
monwealth of Virginia by virtue of authority vested in me 
by law, do hereby designate 
Hon. J. Douglas Mitchell, Judge of the Thirteenth J u-
dicial Circuit, to preside in the Circuit Court of Elizabeth 
City County, July 9, 1937, to hear the case of J. Frank Sauer, 
etc., v. Eugene A. Monroe, for Honorable John Weymouth, 
Judge of the Circuit Court of Elizabeth City County, who 
has certified that in his opinion it .will be improper for him 
to hear and determine said matter. 
Given under my hand and under the Lesser Seal of the 
Commonwealth, at Richmond, this 8th. day of July, in the 
year of our Lord one thousand nine hundred and thirty-seven 
and in the 161st year of the Commonwealth. 
(Seal) GEO. C. PERRY, 
Governor of Virginia. 
page 11 ~ By the Governor: 
PETER SAUNDERS, I 
Secretary of the Commonwealth. 
1\tiOTION· FOR JUDGMENT. 
J. Frank Sauer, etc., 
v. 
Eugene A. Monroe, etc .. 
18 Supreme Court of Appeals of Virginia 
This day came the parties in proper person and by counsel · 
before the Bar of the .Court upon the notice of motion for 
judgment and demurrers No. 1 and No. 2 heretofore filed by 
the defendant, and by agreen1ent of counsel for plaintiff and 
defendant a written stipulation of facts which are agreed to 
by plaintiff and defendant as evidence in ruling on demurrers 
No. 1 and ,No. 2, is ordered filed. 
Whereupon upon motion of the defendant by counsel, the 
Court determined to first consider the defendant's demurrer 
No. two, and thereupon, argument of .Counsel for plaintiff 
and defendant was heard and the agreed statement of facts 
was considered by the Court, and after hearing said argu-
ment and considering the agreed statement of facts, the Court 
stated that it was of the opinion to sustain defendant's De-
murrer No. 2, but that it would gTant leave to the plaintiff 
to produce evidence ore tenus, if he so desired, disclosing 
additional facts not set forth in the agreed stipulation of 
counsel in considering the demurrer No. 2 filed by the defend-
ant. 
Whereupon, evidence was produced ore ten~ts at the Bar of 
the Court and further argument of counsel was had, and 
thereafter, the Court announced that it was still of the opinion 
to sustain defendant's demurrer No. Two. 
page 12 ~ Therefore, it is ordered by the Court that De-
fendant's Demurrer No. Two be and it is hereby 
sustained, and this proceeding is dismissed and stricken fro~ 
the docket of this Court at the cost of the plaintiff. 
To all of which actions and rulings of the Court the Plain-
tiff by Counsel, duly excepted and assigned his grounds of 
exception, and upon motion of the plaintiff, by counsel, the 
execution of this order is suspended for a period of sixty davs 
to permit the plaintiff to apply for a writ of error to the s"'u-
preme Court of Appeals of Virginia, but the plain tiff shall 
not have the benefit of this suspension of judgment unless he, 
or someone for him shall enter into a bond before the Clerk 
of this Court within ten days from this day in the penalty of 
One Ifundred and Fifty Dollars ($150.00), conditioned as 
provided by law. 
·which said agreed stipulation of facts of counsel is as fol-
]ows, to-wit: 
Frank Sauer, etc., 
'V. 
Eugene A. :Nionroe, etc. 
\ 
It is stipulated at the Bar of the Court that the following 
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facts are agreed to by plaintiff and defendant and may be 
treated as in evidence by the Court in ruling upon Demurrers. 
numbered One and Two: 
1. That E. A. J\1:onroe is a city councilman of Hampton, 
Virginia. · 
2. That E. A .. Monroe is a partner and one-half owner in 
the Monroe Transfer & Storage ·Company. 
3. That lYionroe Transfer & Storag·e Company is the owner 
of a number of motor propelled vehicles. 
page 13 ~ 4. That said motor propelled vehicles are op-
erated by said Company in the business of trans-
porting freight for compensation over improv:ed public high-
ways of the Commonwealth, in addition to being used for 
other purposes. 
5. That said motor propelled vehicles do not run on sta-
tionary rails. 
6. That Monroe Transfer & Storage Company has here-
tofore performed certain services for the City of Hampton, 
Virginia, and 1\Ionroe Transfer & Storage Company has here-
tofore received compensation for said services in the amount 
set forth in the list of vouchers attached to plaintiff's notice 
of motion. 
The foregoing facts are agreed to with further leave to 
both plaintiff and defendant if they so desire, to produce such 
additional evidence, not inconsistent with the foregoing, as 
either plaintiff or defendant may deem expedient. 
VICT,OR P. WILSOIN, p. q. 
E. SCLATER MONTAGUE, p. d. 
And at another day, to-wit: 
In the Circuit Court for the County of Elizabeth City, 
· Virginia. · 
Frank Sauer, etc., 
v. 
Eugene A~ ~onroe, etc. 
This day came Frank Sauer by counsel and moved the 
.Judge of the ·Court to enter an order suspending the execu-
tion of the 'judgment awarded the defendant, Eugene A. Mon-
roe, in the case of Frank Sauer, et als., v. Eugene A. Monroe 
'vhich said judgment was rendered on the 9th day of J ulv' 
1937. . .. ' 
20 Supreme Court of Appeals of Virginia · 
Whereupon, the Judge, after having heard the 
page 14 ~ argument of counsel, and it appearing to the Court 
that the Circuit Court for the County of Elizabeth 
City, Virginia, closed on the 27th day of July, 1937, and fur-
ther that the plaintiff inadvertently failed to execute bond as 
required by judgment of this court entered on the 9th. day of 
July,_1937, and that thirty (30) days haye not elapsed since 
the· said Court closed, the Judge is of the opinion from the 
circumstances of the case that the plaintiff should have an 
additional time to execute bond as required by judgment of 
this Court on the 9th day of July, 1937. 
Therefore, it is ordered by the Judge of the Court that the 
execution of judgment is suspended for a period of sixty 
( 60) days from the 9th day of July, 1937, to permit the plain-
tiff to apply for a writ of error to the Supreme Court of Ap-
peals of Virginia, but the plaintiff shall not have the benefit 
of this suspension of judg·ment unless he, or someone for him, 
shall enter into a bond before the Clerk of this Court within 
ten (10) days from this day in the penalty of One Hundred 
Fifty Dollars ($150.00), conditioned as provided bylaw. The 
defendant by counsel duly excepted to the foregoing ruling of 
the Judge of the Court and assigned his grounds of excep-
tion. 
August 25, 1937. 
To R. E. Wilson, ·Clerk: 
Enter this vacation order. August · 25, 19·37. 
J. DOUGLASS MITCHELL, Judge. 
In the Clerk's Office of the Circuit Court of Elizabeth City 
County, Virginia, August 25th, A. D. 1937-. 
The foregoing vaeation order was this day received in of-
fice and entered of record as the law directs. 
Teste: 
R. E. WILSON, Clerk. 
In the ·Circuit Court for the County of Elizabeth City 
· Virginia. ' 
J. Frank Sauer, who sues at the relation of and for the City 
of Hampton, a municipal corporation, and all other tax-
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payers who may come in and contribute to the costs of this 
suit, Plaintiff, · 
rJ. 
Eugene A. Monroe, Member of the Council of the City of 
Hampton, a municipal corporation, and Eugene A. Monroe 
in his individual right and proper person, and as a joint 
owner in the Monroe Transfer and Storage Company, De-
fendant. 
· At the hearing of said case on July 9, 1937, as shown by 
said order, the plaintiff, by his counsel, exc~pted to ~he rul-
ing of the Court in sustaining Demurrer No. 2 filed by the 
defendant to the plaintiff's Notice of Motion, and leave was 
given the plaintiff to file his Bill of Exceptions, which Bill 
of Exceptions is in words and figures as follows, to-wit: 
At a Circuit Court hearing in the -County of Elizabeth City, 
Virginia, at the Courthouse thereof on Friday, June 9, 1937: 
Present: The Honorable J. Douglas Mitchell, Presiding. 
BILL OF EXCEPTION NO. 1. 
J. Frank Sauer, etc., Plaintiff, 
Eugene A. Monroe, etc., Defendant. 
Be It Remembered, that upon a hearing of this case the 
defendant, Eugene A. Monroe, by counsel tendered in open 
·Court a Demurrer, marked "Demurrer No. 2'' in writing 
to the Notice of Motion in this case, which will appear more 
fullv from the record. 
Whereupon, the plaintiff by counsel objected and moved 
that the Court overrule the same on the ground that the said 
Demurrer is insufficient in law to bar and preclude the plain-
tiff from further pr:osecuting this case. And the Court after 
having heard arg·uments of· counsel permitted counsel for the 
plaintiff and defendant to introduce the following evidence, 
which \s all of the evidence and proceedings before the Court 
in this case : 
page 1 } In the Circuit Court for the County of Elizabeth 
. . City, Virginia. . 
July 9th, 1937. 
J. Frank Sauer, who sues at the relation of and for the City 
of Hampton, a municipal corporation, and all other tax· 
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payers who may come in and contribute to the costs of this 
suit, Plaintiff, 
1}. 
Eugene A. Monroe, ~!ember of the Council of the City of 
Hampton, a municipal corporation, and Eugene A. Monroe 
in his individual right and proper person, and as a joint 
owner in the Monroe Transfer and Storage Company, De-
fendant. 
Before Judge J. D. :1\Iitchell, substitute judge of said 
County, for the trial of this case. 
Appearances: Victor P. vVilson, Esq., Counsel for the 
plaintiff. E. Sclater Montague, Esq., and H. Clark Thomp-
son, Esq., Counsel for the defendant. 
STENOGRAPHER'S TRANSCRIPT. 
page 2 ~ Jurors are called. · 
By the Court: This is a Jury case 1 
By Mr. lVIontague: There is a Demurrer filed, your Honor. 
By tJle Court: I will take up the demurrer first. 
By Mr. Montague: The jury can go and return sub.iect to 
the court's ruling on the demurrer. 
Ifere the members of the jury leave the court room. 
By the Court : You all ~et me read the pleadings. 
Pleadings are examined by the Court. 
Note: Defendant ~s counsel submits agreed statement of 
facts. 
By Mr. Montague: I submit this agreed statement of facts, 
agreed upon as evidence, and there will be other evidence. I 
file this as a part of the record. . 
Note : Thereupon defendant's counsel read statement in 
the following language : 
"In the Circuit Court of Elizabeth City County, Virginia. 
Frank Sauer, etc., 
1}. 
Eugene A. Monroe, etc. 
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It is stipulated at the Bar of the Court that the following 
facts are agreed to by plaintiff and defendant and may be 
treated as in evidence by the Court in ruling upon Demurrers 
numbered One and Two: 
page 3 } 1. That E. A. Monroe is a city councilman of 
Hampton, Virginia. 
2. That E. A. 1\IonroP. is a partner and one-half owner in 
the 1\Ionroe Transfer & .Storage Company. · . · 
3. That 1\Ionroe Transfer & Storage Company is the owner 
of a number of motor propelled vehicles. 
4. That said motor propelled vehicles are operated by said 
Company in the business of transporting freight for com-
pensation over improved public highways of the 1Common-
·wcalth, in addition to being used for other purposes. 
5. That said motor propelled vehicles do Iiot run on sta-
tionary rails. 
6. That Monroe Transfer & Storage Company has hereto-
fol·e perforn1ed certain services for the City of Hampton, 
Virginia, and Monroe Transfer & Storage Company has here-
tofore received compensation for said services in the amount 
set forth in thP. list of vouchers attached to plaintiff's notice 
of motion. 
The foregoing facts are agreed to with further leave to 
both plaintiff an-d defendant if they so desire, to produce such 
nddit.ional P.vidence, not inconsistent with the foregoing, as 
either plaintiff or defendant may deem expedient.'' 
Sig11cd by counsel for both parties. 
Note: Defendant's counsel having filed two demurrers, 
numberP.d 1 and 2, as well as a. plea of the general issue, it is 
stated-
page 4 } By Mr. 1\fontague: If it is agreeable to court and 
counsP.l •. I would suggest that we dispose of De-
rnln·rP.r number 2 first. My r~ason for that is simply that it 
will probably shorten the hearing; in the event my contention 
is sustained, which decides the case in its entirety, and it will 
dP.clare that the contracts are valid between the City and 
1\f.onroP., while Demurrer number 1, if it is sustained, might 
result in subsequent litigation. 
By Mr. Wilson: Take them up in the order in which they 
~tre filed. That will throw the whole thing out, if your conten-
tion is right. 
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By Mr. Montague: That is true, but if the Demurrer num-
ber 2 is sustained, it will save time. 
By Mr. Wilson: Well, sir, I am willing to take-
By Mr. Montague, interposing: We will take them up 
either way the court prefers. 
By the •Court: Well, as I understand it, Mr. Wilson, the 
plaintiff, is suing on a claim alleged to have been made by the 
Storag~ Company. 
By Mr. Wilson: Yes, sir. 
By the Court: The Monroe Transfer and Storage 'Com-
pany. 
By Mr. Wilson: Yes, sir, that is correct, sir. 
By the Court (adding) : As being a void claim. That is tho 
only claim you allege in your notice of motion for judgment. 
Now, if you show the court that this is a Public Service cor-
poration, that is one of the exceptions made in the statute 
here, naturally, that would dispose of the whole case so far a:;:; 
this suit is concerned. 
By Mr. Wilson: That is correct, sir. 
page 5 ~ B~ the Court: And I will take up demurrer num-
ber 2. 
Note: Argument on Demurrer Number 2 is made bv de-
fenclant's counsel, Mr. Montague. w 
By the Court: Now, Mr. Wilson~ I understand you have 
agreed to this statement of facts, to consider it along with 
this demurrer Y 
By Mr. Wilson: Yes, sir. 
By the Court: If you have not, we will stop right now. 
By Mr. Wilson: Yes, sir. 
Note: Charter and Permit to operate of the Monroe Trans-
fer and Storage Company are here exhibited to plaintiff's 
counsel. · 
By the Court: Do yon agree to thatf . 
By Mr. Wilson: Yes, sir, all right. (Said documents are 
examined by the court). · · 
By Mr. Montague: I don't want to part with it. 
By the ·Court: Is that agreed between you gentlemen, that 
is the charter and permit, designated the Charter? 
By Mr. Montague: No, sir. 
·By Mr. Wilson: That is not agreed. 
By Mr. Montague: We are trving to undert.ake to prove 
we are a public service corporation, does not change these. 
particular goods he hauled over the same route, but this com-
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pany is a public service corporation within the statute-
within the constitution and statute laws of Virginia. . 
By the Court: Is it stipulated as to thP. character of work 
done by the Monroe Transfer and Storage Com-
page 6 } pany. (Pause.) : The question the court asks as to 
whether or not it is a public service corporation, 
.but the question now might arise as to whether or not the 
Monroe Transfer Company was engaged in a work, or did 
perform a work that we will say was outside of the work 
granted them under their charter? 
By Mr. Montague: Yes, sir; and 1 can answer that, if your 
honor plf~ase: I have two statements of the State Corpora-
tion Commission listing the Monroe Transfer and .Storage 
Company as a public service corporation, in their reports for 
the year covering the period. They list the Monroe Transfer 
'and Storage Company as a Public .Service Corporation. And 
this is 1932 and this is 1934-M.otor Vehicle Carrier~, listed -. 
here as Public Service .Corporation. (Indicating documents.) 
Now as to the nature of the work the Motor Vehicle Carriers, 
4897-N, is by law made a public service corporation, whether, 
its o\vnership be by person or partnership· or corporation .. 
By the Court: That is very clear to the court. 
N otP.: Counsel for defendant conti.nues argument on De-
murrer No. 2. 
By the Court : Well, the court wants to know the character 
of the claims. It is clear to the court that if they were en-
gaged in that work they would be a public service corporation. 
I don't know whether they stepped aside· from that or not. 
By Mr. Montag'Ue : The claims involved in this proceed-
ing are for hauling freight, in which Monroe never got a 
penny of profit out of. I mean so far as the City is concerned 
-and he had to put up money for· these connecting 
page 7 ~ carriers. . 
By the Court: Well, that appeals to me as be-
ing all right, but there is something here about Cleaning 
, Streets. 
By Mr. Montague: Yes, sir: And I don't know what you 
do i.n J{ing and QueP.n County, but we had exceedingly heavy 
snow storms here--
By Mr. Wilson, interposing: Are you going to testify, 
}fr. Montague?· 
By Mr. Montague: No, sir, I am going to undertake to 
reply. I understand your honor asked me a question Y 
By the Court : Y P.s, sir. 
By Mr. Montague: And I want to give you the picture, as 
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I understand it. ThesP. trucks were connnon carriers, and 
wen~ hired by the City in emergency to take the snow right 
off the streets. Now that is an Emergency, I take it. There 
are one or two small items where these trucks were used in 
£amergency, it is no use to go into now, where trucks were hired 
to remove the embankments of snow. I think, so far as I 
know, all the items you will find there are for freight, hauling 
ice and snow off the streets, or for hauling the dirt where, 
upon one occasion a street was excavated, where they ha~ to 
provide traffic, on account of ice on ICing street. 
By the Court: Mr. ].fontague, now they, of course, are 
under the freight rates. Now the-
By Mr. Montague: Yes, sir. 
By the .Court: Now the rates for hauling for common car-
riers now; in doing the other 'vork, are there any rates pre-
scribed by the Corporation Commission-
By lVIr. Montague : No. 
page 8 ~ By the Court: Or do they make their own 
chargesY 
By Mr. Montague: The same rate everybody charges. 
Does that answer the court's question Y 
By' the Court: Yes, sir. 
Note : Counsel for plaintiff proceeds with argument to 
overrule the demurrer. 
By the Court: Gentlen1en, the thing that worries the court 
._-you gentlemen have handed me an agreed statement of 
facts here. To .bP. very frank with you, I will sustain the de-
Jnurrer. I want to do justice in this case and give you every ad-
vantag·e to advise the court. The facts before the court are, 
that some of these claims were collected by the Monroe Tran.-:;-
fer and Storag·e Company for work, it f}.ppears, in cleaning 
streets and things of that" kind. Now when you gentlemen 
present the cqurt with an agTeed statement of facts, I would 
not like to pass on that- Q\lestion on demurrer, but if I were 
to pass on the question of facts you g·entlemen have agreed to, 
I would say that the work performed by Monroe Transfer 
and Storage Company, other than the cleaning of these , 
~h·eets, under its charter and under its rights (and that would 
be the presumption of la'v), that it is a Public Service Cor- ' 
poration under the la,v, section 2708. Now, ].fr. Wilson, you 
take the position before the court, and the court has nothing 
before it except your statement. Now I don't want to do any 
injustice in this matter and pass upon the demurrer until you 
gentlemen a_qreed upon the facts. I want the facts 
page , 9 ~ before the court to pass upon. I don't want to pass 
upon facts that you gentlemen do not agree upon. 
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E. A. IJ!lonroe. 
When you said they did other work, I want to know what 
other work it is, 'vhat character of work. Now, if you gentle-
men can agree on the character of work and submit it· to the 
court, the court will be very glad to pass upon this matter. 
But I am placed in this position: I have nothing here to 
show the character of work for which this money was paid 
to the ~1onroe Transfer and Storage Company, and I would 
have to, in considering what you gentlemen have presented 
to me and agreed upon, conclude that this work was within 
the scope of its chartP.r as a common carrier and transporta-
tion Company, and that there is an exception to section 2708. 
By Mr. Wilson: I think we would agree to that, if your 
honor .Please, but the thing· Mr. ::Monroe will not agree to, as 
to these services, as ~1r. Montague has just. told you .. I will 
be glad to put him on the stand. 
By the Court: If you will put that in writing·, the court 
wiJl scrutinize those facts and see whether they come within 
seetion 2708. I will be glad to do that, but I don't want to 
forcP. you to it. -
By Mr. 1\1ontague: Might I make this statement, Judge, 
and if we can agreP.-
By the Court: WAll, the ·thing is, you gentlemen have 
ngreed to certain facts. 
By lVIr. lVIontag·ue: But I want to bring out one more point 
I don't think I broug·ht out befo1·e, but since sitting here it 
hit me in the face, I think it will end this thing-Are you 
throu~h? · 
By Mr. Wilson: Yes. 
pag·e 10 ~ By 1\1r. Montagne: I am going to show-· 
By the Court: You can show the court, you 
mPan, ·w·bere it was Y 
By Mr. Montag·ue: I think I can show that situation, Code 
4 7 41. (Section read.) · 
By Mr. Wilson: I will put Mr. Monroe on as an adverse 
witness .. 
Bv Mr. Wilson: 
E. A. MONROE, 
sworn and· testified. 
-Q. You are Mr. E. A. Monroe? 
A. Yes. 
Q. Are you a rileinber of the City council f 
A. Yes. • 
Q. And have been for the past four years t 
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A. Yes. 
Q. Mr. Monroe, you are joint owner with your brother, Judd 
Munro.e of the Monroe Transfer and Storage Company? 
A. Yes. 
Q. Of coilrse you have seen the. notice of motion which was 
served on you by Mr. J. Frank Sauer! 
A. Yes. 
Q. In this case. 
A. Yes. 
Q. In which he lists several items and the amount and funds 
from which they were drawn and the date of the 
page 11 ~ warrants T 
A. I have. 
Q. Are you familiar with those, sirY 
A. I am now, I was not at the time. 
Q. I hand you this. (Handing to witness): May I have 
the notice of motion, please sir. Now the first item, 1\.fr. Mon-
roe, of $110.60, warrant number 2367, drawn on the street 
fund, dated December 31st 1935: What was that for, sir? 
A. I could not give you those particular items unless I got 
certified copies of bills. 
Q. Yes, sir, you may get those. 
A. (Continued): But I can tell you frankly that I know 
nothing about these particular items; at the time the work was 
performed I was out of the city; but I can make this state-
ment. on what items I have seP.n since that time were as com-
mon and contract carriP.rs, I have both permits; as to what 
it~ms they covered I will have to refer to the bills. 
Q. Some other work you did was Local Cartage? 
A. I understand so; the City clerk will have to testify to 
that. I knew nothing· about these items. 
Q. .About any of them? 
A. Yes, sir, I know no thin~ about any of them. 
By Mr. Wilson: Is ~rfr. Vaughan in court? 
By a Voice: Yes, sir. 
By 1\Ir. Wilson: All right, will you stand aside a moment. 
By Mr. Montague: Well, just wait. 
page l2} CROSS EXAMINATION. 
By 1\rfr. Montague: 
Q. You run the Newport News offi~e of the company, don't 
youY 
A. Yes, sir. 
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Q. How long have you been there on the job Y 
A. Since E1ebruary 1935. 
Q. During the whole period of this matterY 
A. That is right. 
Q. Did you know anything about any of these items be-
fore? 
A. Not until suit was brought. 
By Mr. Wilson: 
Q. Your company reeeived checks for them, or warrants, 
didn'ti~ Mr. Monroe! 
A. Yes, sir. 
No further questions. Witness leaves stand. 
By ~Ir. Wilson: 
JOHN R. F. VAUGHAN, 
sworn and testified. 
Q, You are City Clerk of Hampton, Virginia, Mr. Vaughan? 
it. Yes, sir. 
Q. Mr. Vaughan, I handed you a list this morning: Did 
this list the warrants receivP.d by Monroe Transfer and Stor-
age Company! 
A. Yes. 
Q. Filed with the suit of J. Frank Sauer against Eugene 
A. Monroe? 
.A. Yes. , 
Q. " 7ill you tell the court-the first one we come to is war-
rant number 2367 and the amount $110.60. 
page 13 } A.. That is for Dump Trucks ; fund from which 
warrant is drawn, Street; dated December 31st 
1935. It was used, the dump trucks were used in removal of 
Snow off the city streets. 
Q. All right, sir; tha.t was authorized by the city mana-
ger? 
A. Yes. 
By the Court: 
·Q.· For what yeart 
A. 1935. 
Q. 1935 or 1936 Y 
A.. 1935. Paid in 1935. 
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By ~Ir. Wilson: 
Q. The last day in the year¥ 
A. ·Yes, sir. 
Q. The work was donP. in 1935. 
A. Yes. 
Q. The second one, :1\fr. Vaughan is payable to Monroe 
Transfer and Storage Company, amount $33.90, warrant 
number 2493, drawn on the .Street fund . 
..... 1\.. That is January first, two dump trucks. 4j2nd, one 
truck: it was one dump truck, and J a;nuary 5th, may be the 
5th, Metal shovel, for Hampton Roads Traction Company; 
and $6.25, it was snow removed, and $3.90 was freight. 
Q. That is money advanced by the City of Hampton Y 
A. That is right. 
Q. It was used for the city? 
A. Yes. · 
page 14 ~ Q. And the other is no more than for the use of 
the trucks¥ 
A. That is right. 
Q. Who loaned those trucks 1 
A. Monroe Transfer. 
Q. Do you know what he charges for them per hour? 
A. He charges us $1.25 per hour. 
Q. Ho'v do you arrive at that, or do you leave that to the 
~Ionroe Transfer Company Y 
A. I could not tell you about that, I don't know, Mr. Sin-
clair could probably tell you. 
Q. Now you come to the third one, :1\ir. Vaughan, number 
2607 in the sum of $83.46, drawn to the Street fund, date of 
of Warrant March 25th, 1936. 
Bv the ·Court: How much is that Y By Mr. Wilson: $83.46. 
A. It is February 2nd, one dump truck-7th-one dump 
truck the 7th, and another dump truck on the 8th-two dump 
trucks. lOth, two dump trucks, 11th, two dump trucks and 
12th one truck and 13th one truck. 
Q. That was the snow storm we had in February? 
A. Removal of snow. 
Q. And for removal of snow in addition to the trucks Y 
A. No, that is the trucks used in removal of snow. In other 
words, this was for the trucks and' .the driver. 
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By the Court: 
Q. That was for the use of the truck and the 
page 15 } driver and the removal of the snowY 
A. That is ri~ht, sir. 
By Mr. Wilson: 
Q . .All right: The next one is number 2680, for fifty cents, 
drawn from the Fire fund. 
(Witness examines.) 
Q. If you can't put your hand on that one, eliminate that 
one, that is small. 
By the Court: How much was that? 
By Mr. Wilson: Fifty cents. 
A. That was one small metal oxygen tank, bill of lading at-
tachP.d. That is for bringing that from the depot. Let's see 
what the bill of. lading calls for; that is for bringing it from 
the depot. 
By the Court: 
Q. Bringing what? 
A. Small oxygen tank, it was the Inhaletor squad-fire 
squad. 
Bv 1\'[r. Wilson: 
·Q. Now, Mr. Vaughan, on ,July 20th, 1936, there is warrant 
number 2982, drawn on the street fund, for the sum of $6.33. 
Will vou tell the court what that is for Y 
A. ·on June 5th, 1937, hauling one Crate, street sweeper, to 
Hampton, as per receipt attached 25 cents, freight $1.08. On 
.June 16th, hauling, freight on equipment, loading building 
grounds equipment from Buckroe, freight 56 and freight $1.08 
paid by them, and 25 cents for bringing the broom from sta-
tion. 
page 16 } By the Court: 
Q. What is the amount of that item? 
A. Six dollars and 35 cents. 
Bv Mr. Wilson: 
·Q. Now the next on~, Mr. Vaughan,, is warrant number 
3102 in the sum of $19.38, drawn on Street fund and dated 
.August 17th, 1936. 
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A. Thatis July 30th, one dump truck sixteen and one-half 
ltours at $1.25, and July 31st one dump truck, eight and 3/4 
hours, $1.25, nineteen dollars and thirty-eight cents, I could 
not testify right off the bat what that is for. 
, Q. But it was Dump truck? 
A. Dump truck, yes, sir. 
By the Court: 
Q. What year was thatf 
A.. July 30th, 1936. 
Q. How much was that item 7 
A.. $19~38. 
Q. What did you say this involved f 
A. That is for Dump Truck service. 
By Mr. Wilson: 
Q. Now the next one, Mr. Vaughan, is warrant 3169 in the 
sum of $17.50, drawn on Street department. State to the 
court what that is forT 
A .. $17.50. On August 1st, one dump truck five hours, and 
.August 14th, one dump truck nine hours, making $17.50. ·I 
· am not positive of that, but I think it was at the end 
pag·e 17 ~ of July and the first of August that we had a ter-
rible storm, and those trucks were used in hauling 
the debris from the streAts as a result- of that storm. I am 
not positive, Mr. Parker can testify to that. 
Q. The next item is Warrant number 3271, was drawn on 
thP. Street department, in the sum of $63.16, dated October 
13th, 1936. . 
. A. $6il.l6, .SeptAmber 8th, 9th, lOth, 17th, 19th, 21st ancl 
22nd. Dump truck hire, that .was used for West Queen street, 
they were replacing the shoulders on West Queen street. It 
was a case of having to get the street opened up again as 
quick as possible. Those trucks were used in hauling the dirt 
from that street. 
Bv the Court : 
~ Q. Right there, may I ask you, if you know: Could you 
have gotten-Did you have enough trucks around here tore-
place those shoulders? · 
A. I think the man that hired those trucks was Mr. Parker. 
He can possibly answer that question. Mr. Parker does the 
employing or hiring of these trucks, and he can possibly tell 
whether he could have gotten them. · 
Q. The court would like to ask you, in removing that snow 
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in the winter of 1935, they were removing snow, as I under-
stand, from the streets. Do you know the condition of the 
streets at that time 7 
A. ·Yes, sir. 
Q. Was the snow freezing on the streets. Were the streets 
hazardous? 
~A. They certainly were, yes, sir. And one was torn up. 
Q. Do you know whether they could have gotten the use of 
other trucks conveniently¥ 
page 18 ~ A. I could not tell you. 1\tir. Parker can answer 
that question. 
Q. The court is going to do some construing itself. ·You 
know, in the matte·r of contracts performed by a member of 
the City council, thP. court is going to have some construction 
itself to put on section 2708 myself, ~1:r. Wilson. I don't 
know what the evidence will develop. 
By Mr. Wilson: 
Q. ~ifr. Vaughan, Gannaway and Diggs hire trucks out in 
this town, don't they? 
A~ Yes, sir. 
Q. And Mr. Hudgins-A. C. Hudgins? 
A. Yes, sir. 
Q. And several independent, small people, have trucks Y 
A. Yes, sir. · 
Q; Now herP. is a small item next month. Mr. Vaughan, 
warrant number 3400, for the sum of $2.32, drawn on the po-
lice· department, dated November ·16th, 1936 7 
A. October 21st, hauling one car Alunum Stones, e. & 0. 
Depot, Hampton, and freight 25 cents. 
Bv the Court : 
·Q. Hauling, and what is that item made for, hauling and 
freight? 
A. Hauling and freight, yes, sir. 
Bv Mr. Wilson: 
· Q. All right: The next one is warrant· number 3655, on 
General Administration fund, February 11th, 1937, in the 
sum of $2.03. 
A. These two bills are together. (Indicating.) 
page 19 ~ On January 13th-Is that 3655? 
Q. Yes, sir. 
A. (Continued) : ,January 13th, freig·ht paid on one crate 
of metal brooms-freight $1.08. On January 2nd, hauling 
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five steel plates from Hampton-hauling and freight both 
items. . 
Q. Then the last one, lVIr. Vaughan, is number 3745, drawn 
March 11th, 1937, Street department, $1.06. . 
A. February lOth, 1937, freight as per C. and 0. Railroad 
Bill attached $1.06. 
Q. Have you not purchased orders since that date by Mon-
roe Transfer and Storage Company! 
A. Purchased orders Y 
Q. Any warrants. 
A. Any warrants issued since this last one f 
Q. Last one you just gave me. 
A. I think so. I think it has been one issued; the records 
· will show. 
By Mr. Wilson: That is all I wish to ask. 
CROSS EXAMINATION. 
By Mr. Montague: 
Q. Mr. Vaughan, going back, starting with December 31st: 
Do you recall that, snow, sirY 
A. Yes, sir. 
Q. How long· did it lastY 
A. I think it lasted a couple of days, possibly longer. 
Q. For this community, was it a heavy or a moderate or 
light snow stormY 
page 20 ~ A. I would say it was the heaviest we have had, 
to my knowledge. 
Q. During that time do your records ·show whether you 
employed other trucks in addition to Mr. Monroe's or notY 
A~ I think they do, yes, sir. . 
0. Will you look at them, or have I got themY 
A. I have a bill from· Mr. Roy Sinclair, eleven hours truck 
hire. 
Q. In December Y 
A. In December. A bill from J. E. Gannaway on December 
23rd. 24th, HOth and 31st, for $130.25. . 
Q. Those bills WP.re one hundred and ten dollars, was it? 
A. One hundred and ten dollars. 
q. How much did you get from Mr. Leroy Sinclair Y 
A.. Thirteen-twenty-five. 
Q. Did you hire trucks from any.body else. 
"A. Hud¢ns-Lee Construction Company, December 30th, 
December 31st and January 1st. 
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Q. Do you recall, three years ago-do you recall seeing 
work donef 
By Mr. Wilson: I object. 
A. Yes, sir. 
By 1Yir. Montague~ 
Q. Do you recall whether or not the City manager tried to 
get all the trucks he could or not, or do you know Y 
By Mr. Wilson: I object to that. He don't know what 
thP. Oi ty manager tried to do. 
By Mr. Montague: Well, let him say so: 
page 21} Q. Do you know whether the street dep~rtment, 
in attempting to remove that heavy snow storm, 
put a num.ber of trucks on the job or not Y 
A. I know the City Manager instructed the Superintendent 
of StreP.ts to get all the trucks they could possibly get. 
Q. In J anuaryf 
A. Yes, sir. 
Q. How about February? 
A. February 8th, Hudgins-Lee Construction Company, 
$20. 75-Snow. 
Q. Have you Gannaway's bill for February~ 
Bv the Oourt: 
"Q. How about these· charges? 
A. The chargP.s were the same. 
By Mr. Montague: 
Q. _The Monroe Transfer and Storage Company, did yon 
pay them the same Y 
A. Paid them the same, $1.25 per hour. February 7th and 
8th, I have a bill from Ganna,vay, $50.95. 
Q. And this was a heavy snow storm too, was it Y 
A. Yes, sir. 
Q. Now coming up to-Let's inquire about these .small 
items-$32.21, for this work of September: What street was 
being repaired at that time? 
A. The West Queen street. 
Q. West Queen street is one of the principal streets in this 
City? I 
page 22 ~ A. Yes, sir! · 
\ 
36 Supreme Court of Appeals of Virginia 
John R. F'. Vooghcun. 
Q. Do· you thin)r it is the principal str.eetY 
A. Well, that particular portion, I wou'd not say was as 
important as other streets. . 
Q. What part of it Y 
A. West Qu~en street up to and past Marsh Market cor-
ner. 
Q. That is the street the traffic comes in from Back River 
and Sawyers s,vamp section, is it not t 
A. Yes, sir. 
By Mr. Wilson: 
Q. What item is thatf 
A. $63.16. 
By Mr. Montague: · 
Q. That is $63.16 in September,. which you say was being 
done, pavingf 
A. Paving. . 
Q. Tell the court why it was necessary to get that work 
out of the way f · · 
By Mr. Wilson: I object to that for the reason that it is 
immaterial why they were getting it out of the way. I object. 
I have a case h~re that holds it is immaterial. 
By Mr. Montague: I take the position that where streets 
are 'blocked by snow or excavating, that is a matter of Emer-
gency. 
By the Court: The court will permit the question to be 
asked. 
By Mr. Wilson: Sir Y 
page 23 ~ By the Court: The court is going to permit the 
question. 
Counsel for the plaintiff excepted to the ruling of the court 
in permitting the question and answer. 
By Mr. Montague: 
Q. The question was: .State, if you know, why it was neces-
sary that that certain excavation be made there? 
A. Well, the condition existed, that each side of the street 
was being torn up, and persons crowded in the centre of it, 
and pulled them ovP.r to the sidewalk, and that would block 
the sidewalk, and they were piled up in the street, and the 
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street traffic could not get by them, and they had· to remove 
the dirt from the roadway. 
Q. So it was to keep the traffic moving! 
A. That is right. 
Q. I will go now into these little items of dollars .and cents-
By the Court: 
Q. The charge for the dump trucks-.A;nd were other trucks 
eng·aged at the same timet 
A. I could not testify about that. Mr. Parker, the superin-
tendent of streets can testify about that. I have a bill hero 
from Hudgins-Lee Construction Company at that time for 
Team Trucks also for $34.56, that was put on that work, Sep-
tember 8th, 9th, lOth, using the trucks, $34.56, Hudgins-Lee. 
Q. I think I can introduce that : If you have a bill there 
from. Gannaway an,d Diggs for doing that same work. 
A. September, was not it? 
· Q. Yes, sir. See if you have any bills there to show both 
Gannaway and Diggs and Hudgins and Lee did furnish 
trucks¥ · 
. page 24 ~ 
By Mr. Wilson: I object to that, it is irrelevant . 
By Mr. Montague: That is the question the 
court asked : 
Q .. September 1936. . 
A. On September 8th, 1936, two trucks-9th, 18th, 19th, 
21st, 22nd and 23rd, making the cost of the trucks $58.00. 
Q. ·What company furnished them Y 
.~..\. J. E. Gannaway. 
Q. What work did any other men furnish f 
A. Well, Hudg·ins-Lee Construction furnished the one I 
have mentioned. 
Q. \Vhat was the amount of that Y 
A. $34.56. 
Q. So your records show you did havP. other trucks em-
ployed up there at the same time, on this emergency work? 
· A. We had Gannaway, Hudgins-Lee Construction Company 
and Monroe. · 
Bv Mr. Wilson:, 
·Q. Mr. Vaughan, other individuals-and men had trucks for 
hirP., could have donA this work just as well as Mr. Monroe 
could, did they not Y 
A. Yes. 
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Bv Mr. Montag-ue: . 
.. Q. Do you happen to know how many persons or firms who 
are licensed to do that business in this city? 
A. J.\tlr. Segar, the commissioner of the revenue can testify 
to that. 
Q. You don't know. 
page 25 ~ A. No, sir. 
By Mr. Montague: That is all. 
No further questions. Witness leaves stand. 
By Mr. Wilson : Does your honor care to hear further evi-
dence, that is, under the claim so far as a public service cor-
poration is concerned? 
By Mr. Montag-ue: I want to file this, Judge (Indicating), 
and I will close on that point, unless you agree to it, that 
there are only four companies licensed who have a force to do· 
that work. 
By Mr. Wilson: I don't know. 
ARTHUR S. SEGAR, 
called as witness by the defendant, sworn and testified. 
By Mr. Montague: 
Q. You are 1\Ir. Arthur S. Segar, Commissioner of the 
Revenue-
A. Yes, sir. 
Q. For the city of Hampton, and have been for the last 
many years? 
A. Yes, sir. 
Q. Certainly longer than the period in issue in this suit. 
How many persons have been issued license as-what do you 
call it-Hauling· contractors Y 
A. Well, we have two licenses, we have contractor and 
Transporter. Now what years do you want? 
Q. 1935, 1936 and 1937. 
page 26 ~ A. In 1935, we liad one contractor, J. E. Ganna-
way, that is Hauling Contractor. We have num-
bers of contractors, but that is the only Hauling Contractor. 
In what 've call Merchants Delivery, we had Eddie Jon~s-I 
think that was Merchants Delivery-and they had to pay one 
year, and haven't gotten it since. Monroe T and S Company 
and John H. White. 
Q. That is five? 
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A. Five. I think that Merchants Delive!Y was a tem-
porary license. 
Q. What year was that¥ 
A. 1935. 1936, it was Hauling contractors, .J. E. Gannaway, 
Diggs, Eddie Jones, Monroe Transfer and Storage Company 
and John H. White. · 
Q. 1937' was any issued then y 
A. Well, they are due but they haven't taken them out. 
Q. vV ell, do you recall Y 
A. I am satisfied they have, some ones. 
Q. There were four licenses for 19347 
A. I can get that for you. 
Q. But you know there has been no change Y 
A. There has been no change. 
CROSS EXA1\1INATION. 
By lVIr. Wilson : 
Q. Hudgins and Lee have a number of trucks, don't they¥ 
A. Yes, sir, but they take their license in the county, and I 
think they are exempted from the city. 
page 27 ~ Q. But they are in close proximity to Hamp-
ton¥ 
A. About a milP.. 
Q. About a mile from Hampton: Of course you don't know 
how many businesses are licensed to do business in the little 
town of Phoebus Y 
A. No. 
Q. Or Wythe district or Newport News 7 
A. No, I am not familiar with them. 
No further questions. Witness leaves stand. 
LEE PARKER, . 
called by defendants counsel, sworn and testified. 
By l\1:r. Montague : 
Q. You are 1\tir. Lee P·arker, Superintenden,t of streets in 
the City of Hampton? 
A. Yes. 
Q. Do you know whether Eddie Jones and. John White had 
any dump trucks available for hire in 1936 and 1937 Y 
A. They have trucks but they are not available for dump-
ing; they don't cater to that kind of work. 
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Q. Do you know whether Gannaway and Diggs and Monroe 
Transfer and Storage com,pany have some trucks Y 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Wilson: 
Q. How many trucks does the city have! 
A. One. 
page 28 ~ Q. One truckY 
A. One. 
Q. These other contractors who have trucks can do just 
as good Transfer work as Monroe Transfer and Storage 
Company? 
A. They all haul dirt. 
Q. All haul dirt. 
A. Yes, sir. 
By the Court : 
Q. How many of these companies have dump trucks Y 
A. Monroe Transfer and Storage company, Gannaway ancl 
Diggs, in the city. 
Q. What is your position? 
A. Superintenaent of streets, for eighteen years. 
Q .. Was an emergency existing at the time these dump 
trucks were engaged Y . 
A. Well, you see, it was Snow Storms, and an emergency 
from the snow storms, and the streets were very slippery and 
dangerous. I had to use salt on them one night, and chalk, 
on the streets. 
By Mr. Montagne: . 
Q. Gannaway and Diggs is one company, they are not sepa-
rate. companies Y 
A. One company. 
Bv Mr. Wilson: 
.. Q. And Hudgins and Lee company, that is one company 
tooY 
A. One company at that time, and Lee let us have one truck 
at .that time ; and I had all the trucks I could hire 
page 29 ~ at that time. The Lee Company had one truck at 
that time. 
Q. How many do they have nowY 
A. They have two. 
J. F. Sauer, Who Sues, etc., v. Eugene A. Monroe, etc. 41 
Lee Parker. 
Q. How many does Monroe Company have Y 
A. I could not tell you ; he has a fleet of trucks, and Ganna-
way and Diggs, at one time, I think had three or four dump 
trucks, and I had all those I could hire. 
Q. In removing this dirt Gannaway and Diggs and the 
other contractors could havP. donA that? 
A. That was West Queen street.· 
Q. They could have done it Y 
A. ThP.y could· have done it, but it was an emergency case, 
and it is a state highway, and eighteen feet in the centre; and 
I could not put the dirt on the sidewalk, and I could not throw 
it in th~ street, if I had that would have to be issued by the 
state hig·hway. I could not do that. And all of this was on 
Rout~ 60, and this dirt had to be hauled up to the abutment 
as fast as I could g~t th~m loaded. 
Q .. Did you make any efforts to get trucks from Newport 
NewsY 
A. No. 
Q. Or Phoebus? . 
A. I don't know anybody has trucks in Phoebus. 
Q. Did you make any effort to get trucks in Phoebus 7 
A. No, I didn't. . 
Q. How about Wythe district? 
A. I did in Wythe district. I had ~fr. Hudgins. I don't 
know whether he is in Wythe or Chesapeake, but he is out on 
the C. and 0. 
page 30 ~ Q. So you made no effort to locate any people 
· with trucks out in Wythe district that adjoins the 
city? 
A. No, I didn't go to adjoining cities. 
Q. well, it. was an emergency existing that had to be re-
moved. 
A. Yes, and I got all the trucks in close proximity; I got 
all I could hire. 
Q. You didn't try Newport News? 
A. No, I don't think Newport News would come down here 
to hire trucks if it was snow to be removed. 
Q. Well, if it was snow to be removed. 
A. I did the best I could, day and nig·ht. 
Q. But you let the emergency exist. 
A. I did all I ~ould. 
Q. I say if you didn't have all the trucks you had, to be 
available, by Monroe Company, would you let the emergency 
exiAt rather than go out and try to get trucks from other 
municipalities 1 
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.A. I would. 
Q. You would Y 
A. Yes. 
E'lt.qene A. lJII onroe . 
No further questions. Witness leaves stand. 
EUGENE A. MONROE, 
• 
defendant, heretofore sworn and examined is recalled. 
By 1\t[r. Montague: 
Q. Mr. Monroe, do your records show that all of this work 
that you did was done in your capacity as contract carrier! 
page Rl ~ By Mr. Wilson: I object to the form of that 
question. 
By Mr. Montague: I think he testified to it. 
By Mr. Wilson: Well, if he has testified to it, that is all 
that is necessary. 
A. I think the major part of it was as Contract ~carrier, 
and the minor items were as common carrier. 
Q. That is for hauling? 
A. Yes, sir. 
CROSS EXAMINATION. 
I 
Bv Mr. Wilson: 
"'Q. ~Ir. Monroe, in talking about the carrying of freight, 
you would rent your trucks to any man in Hampton, if they 
were available Y · 
.A. Yes. 
Q. And you set the charges on this yourself? 
A. Yes. 
Q. A.nd that is what you did in these instances here: 
A. No, I didn't set the charges in the instances here ; I was 
not in the city. 
Q. Your firm, I mean. 
A. Yes. 
0. And you do it, or advise with your brother, don't you Y 
A. My brother makes the rates on all the local traffic. 
Q. And how about it varying? 
.... ~. The rates vary. 
Q. The rates vary, depending upon the nature of the work? 
A. Why, certainly. 
page 32 ~ Q. Do you do Filling, Mr. Monroe-your firm? 
A. What do you 1nean, do we furnish Filling? 
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.John R. F. Vau_qhan. 
Q. Yes . 
.A. No, we have not done that for years; we have furnished 
them. 
Q. Do you Excavate! 
· A. No .. 
Q. Do you store furniture. Do you handle drays and all 
lrinds of trucks for hire, available to the public, which you 
have on hand? 
.A. They are. 
No further. questions. Witness leaves stand. 
By the Court: The court would like to reca~ll Mr. Vaughan. 
JOHN ,R. F. V A.UGHAN, 
recalled by the court, further testified. 
Bv the Court! 
·Q. Have you your file7 
A.. Just a second .. 
(Pause~) 
Q. Mr. Vaughan, in those trucks that were engaged for 
shoveling· sno'\v, the first item, 236.7-. is ~hat cor;rect7 
A. (Examining statement): Yes, sir, Warrant number 2367 
for $110.60. . 
Q. In the item for $33.90~ item 2493, will you explain that 
to the court f 
A. $33.90, January 1st, 2nd, 3rd. It was January 1st, it 
was $12.50, and .T anuary 2nd it was $11.25; · J ann-
-page 33 } ary ~rd was $6.25-was one snow roller, and it was 
$3.90, making· $30.00, and a charge of $3.90 ·freight 
on five metal brooms. 
Q. Now, $83.46---the ItP.m $83~46. . . 
A. $83.46 was on February--yes, sir, this was Snow. 
Ry the Court: That is all. 
By Mr. Wilson: . . 
Q. Mr. Vaughan, I just want t9 ask one' question on these 
two last items of fhe 2nd and 3rd, as called ·out to you, as to 
what dump trucks were available at that time. Did Mr. Rov 
.Sinclair have dump trucks or Mr. J. E. Gannaway, or the 
concern of Lee-Hudgins Constructions Company? · · 
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A. I. will have to go through the records. 
By Mr. Montague: January and February. 
A. (Co~tinued): February 8th, sixty-thirty-six is it. Haul-
ing snow, Hudgins-Lee Construction Company, eleven dollars 
and 25 cents:\ 
By ~Ir. Wilson: 
Q. That was $11.25 Y 
A. Yes. ,F'ebruary 17th $13.75. February 7th.:Sth, J. B. 
Gannaway $50.95. 
· Q. Well. now, ~It\ Vaughan, these trucks were not in use 
together, according to the dates, for instance J. E. Ganna-
way performed services on February 7th and 8th, I think, ac-
cording to your billY 
.A .• That is right. 
Q .. Mr. Sinclair? 
A. ],ebruary 17th. 
Q. February 17th, and February 8th for the Lee-
page 34 ~ Hudgins Construction ·Company, and then the Mon-
roe Transfer Company from the 2nd through to 
the 13th. So then the Monroe Transfer Company were em-
ployed at times when these other gentlemen were not em-
ployed then, according to the bill f 
A. According to the bill. . 
By Mr. Wilson: That is all, sir. 
By Mr. Montague: 
Q. Just to correct one thing: They were not employed 
from the 2nd to the 13th, but employed on a series of dates 
from the 2nd to the 13th T · 
A. That is right. 
No further questions. Witness leaves stand. 
·EUGENE A. MONROE, 
defendant, recalled. 
By Mr. Montague: 
Q. Mr. Monroe, have you heretofore received from the State 
Corporation Commission Appendix number 3 to 1934 annual 
report of the State Corporation Commission 7 
A. Yes, sir. 
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Q. Entitled Certificate of Motor Vehicle corporations op-
erating by virtue of authority granted by the ~state Corpora-
tion Commission Y 
A. Correct. 
Q. Will you state whether or not on pages 7, 10, 14, 18 and 
22 the Monroe Transfer and Storage Company is 
page 35 ~ listed as one of Carriers subject to the rules of the 
State Corporation Commission T 
A. Yes. 
Q. Have you also received Appendix Number 1, being the 
30th .Annual Report from the State Corporation of Virginia, 
showing· the taxable values of public service corporations in 
the counties, cities and towns, issued by the State Corpora-
tion Commission of Virginia for the year 1932 T 
A. Yes, sir. 
Q. Will you please state whether or not on page 26 the 
Monroe Transfer and Storag·e Company is listed as a public 
service corporation f 
A. They are. 
· By Mr. Montague: I offer both of these in evidence. 
Note: The last described documents, being Appendix 1 
of 3oth Annual Report of State Corporation Commission of 
Virginia, for the year ending December 31, 1932; and Ap-
pendix 3 of· the 32nd Annual Report of said Commission for 
the year ending December 3~st, 1934, are :filed in evidence as 
part of the testimony of E. A. ~1onroe. It is stipulated be-
tween counsel that these original E.xhibit.s, numbered Defend-
ant's Exhibits 1 and 2, may •be used in the Supreme Court 
instead of copying same herein. 
CROSS EXA~fiNATION. 
By Mr. Wilson: 
Q. Mr. Monroe, have you a schedule of your 
page 36 ~ rates, or your tariffs? 
A. Yes, sir; it, I think, is on :file with the State 
Corporation Commission and also with the I. C. C. 
Q. That is for your hauling from the state 1 
A. Yes, sir. 
Q. ·And in addition to that you take out Transportation 
license locally here, issued by Mr. Segar, Commissioner of 
the revenue? 
A. Yes, sir. 
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Q. That is your Charter provisions. 
A. I have minimum Contract Carriers rates filed with the 
I. C. C. that they require. 
· Q. And from 1935, you have been issued Transportation 
license? 
A. I always have been. · 
Q. And raise or lo,ver your rates according to conditions, 
for the rental of your trucks to various individuals or com-
panies, do you ;not, as the conditions vary? 
A. The Contract rates are all made by my brother. 
Q. But I say they are subject to change? 
A. That depends on who theY. are. 
Q. Yet the question may be, that some person you don't 
care to have dealings with, and you reserve the right to re-
fuse sending your trucks to anybody for local hauling? 
A. Well, I have never refused anyone yet. 
Q. But you reserve the right to do that? 
A. No, we don't. 
Q. You serve anybody? 
A. Yes. 
Q. But your rates do change, according to the 
page 37 ~ nature of the hauling and route? 
· A. That don't occur very often. 
By Mr. l\{ontague: 
Q. And your rate is identical with that of other people? 
A. I presume so. 
No further questions. Witness leaves stand. 
Note: Counsel for plaintiff and defendant state they have 
no further evidence to offer. 
By the Court: Now, gentlemen, the Court has before it, 
as I understand, the evidence. Is that what I understand Y 
By 1\'Ir. Montag·ue: Would the Court indulge me for a few 
minutes. With this Act before you-(Handing): Section 
4097, 1 in parenthesis, sub-section G, which you find at the 
top, says a Contract Carrier, at the first paragraph, begin-
ning on top of that page. 
By the Court: G-1? 
By Mr. Montague: Yes, sir, sub-section G. 
By the Court: Yes, sir, I have it. 
By 1\'Ir. l\{ontague: Now, where they define Contract Car-
rier, . which Monroe holds a certificate for. And then sub-
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section H, which follows that says that a Contract Carrier 
is-any Motor Carrier-It uses the term Motor Carrier, in-
cludes all Contract .Carriers. Therefore that includes all 
Contract Carriers. That is sub-section 8. So the Monroe 
Transfer and Storage Con1pany, by virtue of sub-section 8, 
is a Motor Carrier. Now, if you will come over to 
pag·e 38 ~ the page on the left-(Examining statute)-which 
says a ~rotor Carrier is a Common carrier. 
(Pause.) 
By the Court : Are you gentlemen ready for me Y 
By ~Ir. Wilson: Just in reply to him, Judge, if you will 
bear with me about t'vo minutes, I just wish to say, in view 
of this evidence, which I think your Honor should have before 
passing· on the demurrer, just in conclusion I would like to 
call to vour Honor's attention the fact that J\IIr. :M~onroe him-
self admits different charges were charged and are charged 
now; and the contradictory part of it is the fact this is not 
a Public Service Corporation, for the reason it takes out local 
licenses, and is engaged in competition with the other con-
tractors, and have license here to do the other business. The 
record discloses that, and Mr. Vaughan said-the clerk also 
says that while we did have a very heavy snow storm, and 
while the emergency apparently existed at the time that the 
" Monroe Transfer and Storage Company were employed, when 
some of these other gentlemen were idle, the bills speak for 
themselves. In other words, the days in there when Roy 
Sinclair and Hudgins-Lee Construction Company, or Ganna-
way Company were not employed by the City the 1\.fonroes 
were working at this time. That is in the record. That emer-
. gency which existed in the summer time, in which the streets 
were closed-! don't know, your Honor-that emergency was 
created paving the streets, both sides of the street were dug 
up at the same thne. They knew, in other words, when they 
dug both sides of the street up, it would necessarily impede 
traffic and create an emergency. And they have admitted 
precautions were not taken to get permits from the State 
Highway itself, and I appeal to your Honor that 
page 39 ~ an emergency was created which does not relieve 
Mr. Monroe. 
By the court: Gentlemen, the court has listened to you 
gentlemen very carefully, as you gentlemen have presented 
this matter to the court. As· the matter now presents itself 
to the court, the court is called upon to pass upon the de-
murrer upon the evidence agreed upon by you gentlemen. 
What I mean to say by that, not only the written evidence 
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signed by counsel here, but where testimony has been take:p · 
at the bar, at the solicitation of you gentlemen. The court 
recognizes the fact that section 2708 is based upon Pnblic 
Policy. It is to prohibit men in Mr. l\{onroe 's position, as a 
member of the city council, an¢[ a member of the board of 
supervisors, from engaging in any way in any contract which 
the county or the city may be required to enter, that is to 
say a Contract. The object of the law is that members of 
the board, or of the city council (and also of the board of 
supervisors of the county), who handle the affairs of the 
city-and they are given discretionary powers, and they are 
not supposed to use that office for selfish· purposes and selfish 
gain. And as you have admitted to the court, Mr .. Wilson, 
that even though an officer of the city council, or member of 
the board of supervisors of a county, may not have any evil 
intent or bad motive in rendering work for services to the 
city, of which he may be a member of the city council, yet the 
law is on the ground of public policy, that any contract to be 
entered into, the said contract-or if made, to engage in work 
of any job, that any sum of money that may be paid him for 
his services is absolutely v-oid under the statute. The tax-
payers of the county or the city have a right to recover back 
\ the amount whicli has·been paid him. Now the pro-
page 40 ~ cedure under which you gentlemen have brought 
this matter into this court, is in the nature of a 
proceeding in which a Forfeiture is involved: A man who is 
a member of the city council, or town council, engaged in 
work, unless he comes under the exceptions permitted by 
statute shall be penalized to the extent of losing the amount 
due him, or it goes to the City or County as the case may 
be. Now the question of Forfeiture-the question presented 
by Mr. Montague, representing the defendant, is whether 
this is a Public Service Corporation. The court wants to be 
very frank with you gentlemen on that question. The court 
is not thoroughly convinced that the services which were ren-
dered by Mr. Monroe, or the Monroe Transfer and Storage 
Company, would come under the head of Public Service Cor-
porations. The court has some doubt on that question. Now 
the question is this : Whether or not an Emergency existed 
which would justify a member of the city council from using 
his own outfit and trucks to help relieve the emergency. Th~ 
court is inclined to put what it feels to be a common sense 
construction upon the law. A.s Commonwealth's attorney for 
a long number of years in my county, the board of super-
visors, as a rule-the only money they made out of their of-
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fice was when they "rould, perhaps, use their own employees 
or teams in doing some work upon the roads. That is about 
the only work the supervisors throughout the State, I will say, 
rendered the county-they were paid a nominal sum, didn't 
receive in all, one hundred dolla~:s a year-and they are very 
important duties-they have very important duties to per-
form. And I remember on one occasion after a storm, some 
trees were blown down across the road, and one of the mem-
bers used his team to work those roads and remove 
· page 41 } the obstructions. The question 'vas whether or not 
he should be remunerated for services rendered 
the county in removing the trees blown down now very far 
from his home. I remember on that occasion, after examin-
ing the law, I tried to place a construction upon the law, that 
I thought it was an en1ergency, and I felt it would be justi- . 
fled in paying him for the services. Now the question before 
the court-the question before the court: Did an Emergency 
exist that would justify 1\tir. 1\1:onroe, or the Storage Company 
using their carts and trucks, seen1s to be the chief item in 
this action. According to the testimony of Mr. Vaughan, 
which is uncontradicted, the items covered; of one hundred 
and ten dollars, was for removal of snow from the streets in 
the City of Hampton. The item of thirty-three dollars and 
90 cents was the same. The iten1 of eighty-three dollars and 
46 cents was for the same purpose. Touching· upon those 
three items, the court, in view of the fact, that it is an exist-
ing-and the question as to whether or not Mr. Monroe, or 
Monroe Transfer Company has a right to use his trucks to-
or whether they come under the head of a Public service Cor-
poration in rendering the services in removing the snow, the 
court, feels that it ought to consider the other phase of the 
case: Whether an Emergency existed? Well now, the court 
views the case in this way: There is evidence here that the 
streets were covered with snow, traffic on the streets was im-
possible, and would it be expected that the City council would 
go out, perhaps to some adjoining city or county, looking for 
trucks, where the emergency existed, persons likely to be killed 
at any time, when, perchance, some member of the board who 
had trucks which could be used for that purpose, to wait and 
take the chances of somebody being killed, rather 
page 42 } than to a vail themselves of the trucks and carts 
that were in the city, when one of the members. of 
the board or the city council had an ample supply of trucks? 
It seems to me that, from the evidence which is uncontra-
dicted, an Emergency did exist; the streets were covered with 
snow, and someone lik~ly to get hurt, or perhaps killed in the 
streets. It seems to me that an Emergency existed, and that 
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under this statute, the board or city council would not be re-
quired to lie down and try to get someone else, that is to say, 
to wait and spend a g-reat deal of time trying to get someone 
else to do the work, when an emergency existed, but that he, 
through the peculiar c~rcumstances, would be justified in using 
his own trucks. Now there are three items, and according to 
the uncontradicted evidence in the case, an Emergency Ex-
isted. Now when he comes down to 1937, there is no evidence 
what those services were for, whether they are in the scope 
of public service corporations; therefore the court dismisses, 
so far as that amount is concerned, from the papers, that the 
lVIonroe Transfer Company should have ·been paid that 
amount, because there is no evidence but what it comes in 
the scope of his business as a Public .Service corporation. 
Now the item here for transportation of Oxygen tank, fifty 
cents, was a legitimate charge; and the freight and drayage, 
that is a legitimate charge. Hauling debris from the streets: 
Well now, I don't think 1nuch has been said about that, but 
I imagine, after a storm, the streets were covered with limbs 
of trees which impeded the traffic. I hardly feel that under 
these circumstances, a member of the city council, who might 
have trucks, and used those trucks to re1nove the debris-
that he could charge a reasonable sun1 for it, and that that 
would be considered acting }n a case of an emer-
page 43 ~ gency. Now about the shoulders of this road-
placing the shoulders of the road. Mr. Wilson; 
you don't claim the city created tJtat, and yet it appears to 
the court it was necessarv to ren1ove this condition immedi-
ately otherwise the traffic would be impeded; and so far as 
the evidence is concerned, it is possible that other trucks could 
have been gotten, but it is not proved to the court, and the 
court has not heard any substantial evidence that other trucks 
could be gotten. It appears that there are some parties who . 
do own trucks. Now, I feel that in that instance the trucks 
seem to have been used in a case of emergency. The next 
item of $2.32 hauling, and freight $2.03, that seems to be a 
legitimate charge. I think item number 3453 would be a legiti-
mate charge-freight and railroad bill-and item 3745, that 
seems to be a legitimate charge. The court feels this way 
about the case : The court is not thoroughly satisfied in its 
mind that 1\{r. Monroe acted as a Public Service corporation 
when he rendered the service he did to the city. It is an 
exceedingly nice question. But the doubt on that point, 
coupled with the fact that the services which he rendered 
were necessary for.the public welfare of the city of Hampton, 
-services rendered in case of an emergency, so far as the 
~vidence in this case is concerned,-the court feels that it has 
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to pass upon whether or not he ~eted as a p~blic service cor-
poration, but he rendered services to the c1ty of Hampton 
that the undisputed evidence sl1ows he rendered were in case 
of emergency. The court feels that it should resolve that 
doubt in favor of the ~£onroe Transfer and Storage Com-
pany. 
By Mr. vVilson: If your honor please, excuse me for inter-
rupting you. I just thought you were going to pass 
page 44 } on the question whether it was a public service cor-. 
poration. The question of whether it was an Emer-
gency, I have not put on any evidence. 
By the oourt: I did not so understan,d it. 
By Mr. Wilson: vVhether it is a public service corpora-
tion. 
By the court: I did not so understand it. That is not my 
understanding, gentlmnen. I understood you introduce the 
evidence to place the whole case before the court, and if I am 
mistaken in that-
By Mr. Wilson: I think 1\rir. }fontague will bear me out, 
Judge. 
By the court: If that is not what you gentlemen intended 
to do, I will not go any further, but I thought you had agreed 
on the facts, and for the case to be passed upon by the Judge. 
By ~ir. Wilson: No, sir, only so far this phase-I hate 
to keep interrupting you: I thoug·ht the only reason for sub-
mitting this evidence, in addition to the stipulation of facts, 
was that yoltr honor was to pass upon the question whether 
the 1\rionroe Transfer and Storage company was a public serv-
ice corporation. Now if your honor should overrule the de-
inurrer as to that, it was my intention to put on evidence try-
ing to show an emerg·ency did not exist, but it was created 
for the purpose of bringing in the Monroe trucks, and I at-
tempted to put on no witnesses except to show whether it was 
a public service corporation or not. 
By the court: The court certainly does not want to take 
from you, }.fr. Wilson, your right to submit the question to a 
jury. Now the court, in passing on this demurrer, 
page 45 } stated the' facts you all had agreed on, that the 
court should have some evidence to act on. You 
had intima ted to the court the character of evidence which 
the court wanted to have before it, to pass on the question 
of Demurrer. 
By, Mr. Wilson: Yes, sir, but I pointed out to you there 
that further evidence may be· introduced by either party. 
By tl1e court: Of course, that I understand, but they have 
introduced to the court the evidence upon which the claim is 
based, and the court really has before it the evidence as well 
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as the pleadings. No,v, as I vi'ew it, it is on the evidence you 
gentlemen introduced, along with the pleadings. That was 
my understanding, and I would have to sustain the demurrer, 
and if 1 did that, then that ended the case. 
By Mr. Wilson: As I said a few moments ago,. I don't 
want to appear here to violate any agreement, counsel handed 
me yesterday, and asked if I wanted a jury. I told him I 
thought it was a matter of Law, but counsel said he wanted 
a jury; and he gave me copies of two demurrers, and the 
first one was that the action was brought improperly, we 
could not bring· it under section 2708-that was number 1 
demurrer ; and the other demurrer. was that the Monroe 
·Transfer and Storage .Company was a public service corpora-
tion-of course then we were out of court; and if you decided 
the action was brought on the statute,. and f~rther proof that 
you weren't satisfied they were a public service corporation, 
and overruled the demurrer, then it was my intention to pre-
sent evidence. Of course if you sustain the demurrer we 
are out of court. 
By the court: You see, ~lr. Wilson, if you had 
page 46 ~ not agreed to these facts which you gentlemen gave 
me this morning, I would not have sustained the 
demurrer, for the reason that there was nothing· upon the 
record so far as the pleadings are concerned to show that 
this was a public service corporation. In other words, unless 
you agreed to this, which I submitted back to you to ascertain 
if you made a mistake in doing, and put it before the court. 
I wanted to be fair with you, and that is the reason I insisted 
on Mr. Montague, as long as you were not allowed to drag 
the case out, to have the facts stated to me, when you at-
tempted to answer Mr. ~{ontague that all the facts were not 
stated in this paper. 
By ·Mr; Wilson: Yes, sir, that is a fact. 
By the court: And I wanted to give you an opportunity to 
present those facts to the court. That is the reason I did 
that, before passing on the Demurrer. So now the court does 
not know where it stands. Do you still allow this to stand in 
the record of this case! (Indicating agreed statement of 
facts.) 
By Mr. Wilson: Yes, sir. 
By the court: If you allow it to stand in the record of 
the case, without· any evidence at all, I would have to sustain 
the demurrer, right off the bat. 
By Mr. Wilson: Well, I want you to understand me, maybe 
I am not making myself clear, and I appreciate your fairness 
in allowing us to put evidence on, and I also wish to explain 
to your honor I do not put myself in position of going back 
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on any agreement which I entered into with counsel. Coun-
sel called me up this morning and went over certain matters 
which I thought would expedite the matter, and he told me 
"Mr. Wilson, if that is not sufficient, any further 
page 47 t facts concerning Virg·inia corporations, or Public 
Service Corporation, you can offer". And I re-
served the right to introduce evidence before your honor, that 
I will do. And some we put in by stipulation in that state-
ment, but only as to the demurrer and so far as the action 
being brought under section 2708-And tha't was whether it 
'vas a public service corporation. I just want your honor 
to understand I am not going. back on my agreement. 
By the court: Yes, I understand that, and I also want you 
to understand the court. You see, if you had not agreed to 
this; I would unquestionably overruled Mr. Montague's de-
murrer. I mean the demurrer on the question as to whether 
or not it was a public service corporation, because there was 
nothing in the pleadings-Your bill was not defective along 
that line, and I would have had to overrule his demurrer. 
But when you agreed to this paper being submitted to the 
court, along with the demurrer, you admitted that "Said mo-
tor propelled vehicles are operated by said Company in the 
business of transporting freig·ht for compensation over im-
proved public highways of the Common,vealth, in addition 
to being used for other purposes''. That is, you virtually 
admitted, without any evidence to the contrary, that this was 
a public service corporation. 
By ~Ir. Wilson: That was not my intention; I did that 
on other grounds. 
By the court: And that is the reason I called your atten-
tion to the fact that it placed upon the court, for instance, 
what you had agreed to, when you stated to me this work was 
being done on the streets, removing sno'v and other 
page 48 ~ things; then I stated I 'vould not pass upon this 
question unless you gentlemen agreed on the facts. 
And now I have heard the evidence in the case according to 
the basis of your claim. Now I don't want to do any injustice 
in the case, because I had n1uch rather for you gentlemen to 
not agree to anything and let the matter go to the jury. Of 
course, in the final analysis, it is coming back to me anyhow. 
By Mr. Wilson: Yes, sir. 
By the court (Continuing) : But as far as you have gone 
with the evidence before the court, plus the agreement which 
you and Mr. Montague have entered into, and the pleadings 
in thP. case, why, I have to render my opinion, and I certainly 
don't want to take from you any privilege that you have. 
By Mr. Wilson: I appreciate that, sir, and, as I say, I 
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would rather lose the case than to go back on any agreement, 
but it is certainlv a misunderstanding, that that pertained to 
anything other than the two demurrers, and if you will in-
d}llge me for .about two minutes I think I can work it out, 
s1r. 
By the court: All right, sir. (Pause.) 
By Mr. Wilson: Your honor please, after consultation, I 
would like to ask leave to amend this notice of motion, in or-
der that I might conform, in view of this apparent misunder-
standing. 
By Mr. Montague: Your honor, I don't think that can be 
done at this stage of the proceeding; the only ground of con-
tinuance would be at my request, only after notice of motion 
is amended. When I came into court this morning I brought 
an agreed statement· of facts, ,vhich I submitted, each of 
. which-each of which statements there can't be any 
page 49 ~ question about the truth of, but I thought for the 
purpose of saving time and having some evidence 
before the court on which to take up the demurrer number 
two, and as to the public service corporation, because with-
out that evidence it would mean this, if your honor please, 
that assuming the demurrer was at once overruled, and as-
suming it went to the jury, it would come up on my motion 
to strike, instead of going into it and wasting a couple-be-
cause it would take a day and a half, and rather than to go 
on and consume that time in a matter as to which there was 
no substantial disagreement, we had the facts, and as I had 
understood, after hearing the argument-rather vo}uminous 
argument, as your honor stated, on the argument of counsel 
and on the evidence before you, the court sustained the de-
murrer. But the court then stated-! don't know whether the 
stenographer took ·it down or no~, that it wanted to do en-
tire justice in the matter-and I submitted the agreed state-
ment of fact to the court, so yo.u would have all the evidence 
before you in ruling upon the demurrer. Of course no two 
minds work exactly alike, but as I understood your honor's 
statement, you stated in substance, that while you 'veren 't 
thoroughly convinced that the Monroe Company was a com-
pany that came under the Public Service Corporations, the 
evidence being uncontradicted, it worked on Emergency; and 
taking those facts which had been proved into consideration, 
taking them into consideration along with that doubt, your 
honor would resolve that doubt in Monroe's favor, that it was 
a public service corporation, and sustain the demurrer. I 
think we are ~t the point where the next thing to be done is 
to ask for a decree sustaining the demurrer, if, as your honor 
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said, the demurrer should be sustained; that your 
page 50 r honor weren't satis.:fied, and I think, under your 
honor's ruling, I have introduced additional evi-
dence to show it was a public service corporation, because our 
testimony is; and by records issued by the State ·Corpora-
tion Commission is, that it is a Public Service Corporation. 
I don't know what I say is helpful or not,, but that is my 
recollection. 
By Mr. Wilson: Was it your idea, Major, that in my sign- · 
ing that, that in the event the demurrer was not sustained it 
should go to a jury? 
· By Mr. Montague: Well, I thought so then. I wrote you a 
letter: Here is the substance, that in the event the demurrer 
was sustained, that disposed of the case. in its entirety. · In 
the event the demurrer was overruled-and I have not done 
it, but counsel knows I would have filed a plea of general is-
sue and have filed gTounds of defense, and I would have asked 
that such questions be submitted to a jury; but my motion-
my main motion, would be a motion to strike, because I would 
come rig·ht back to it. I think I wrote you. . · 
By Mr. Wilson: That is the understanding. Now, your 
honor, if you have formally passed on these demurrers; if 
you have not I want to make a motion, if you have no objection 
to it. 
By the court: I think the decision of the court is this-
By Mr. Wilson : Sir? · 
By the court : The decision of the court would be as fol-
lows: You gentlemen came into court this morning and stated 
to the court that two demurrers had been filed to 
page 51 ~ your motion, and I think upon the suggestion of 
counsel for the defendant, the court decided it 
would take up demurrer number two, because if the court 
sustained the demurrer on that question, namely: That the 
Monroe Transfer and Storage Company was a public service 
corporation, you would be out of court-
By Mr. Wilson: Yes, sir. 
By the court : Then in addition you gentlemen presented 
to the court a paper signed-not signed?-
By Mr. Wilson: Signed by both of us. _ 
By the court : Signed by both of you, in , which you had 
agreed upon a certain statement of facts to be heard along 
with the demurrer. 
By Mr. Wilson: Yes, sir. 
By the court : Well, did not-in that statement of facts 
agreed upon by you and Mr. Montague, you admitted that 
the defendant was a public service corporation-
By Mr. Wilson: But in other lines of business. 
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By the court: .And, . of .course, the items which yon s?ed 
upon in the case do not mdiCate for what purpose the services 
were rendered. 
By Mr. Wilson: Yes. 
By the court: Therefore, it was a very easy matter to pass 
upon the demurrer with the statement of agreed facts be-
tween you and Mr. ~iontague, and which the, court would un-
questionably have to overrule-! mean would have to Sus-
tain, without any hesitation. But after you intimated to the 
. court the circumstances under which the services 
page 52 ~ were rendered the court didn't kno'v what kind of 
services this defendant had rendered the City, the 
court felt it was passing upon the demurrer With the agreed 
statement of facts, and all of those facts were not in this 
paper writing-, 
By Mr. Wilson: Yes, sir. 
By the court (continuing): That the court should permit 
you, before passing upon the question, to introduce other evi-
dence with reference to the character of work rendered by 
the Monroe Transfer Company. 
By Mr. Wilson: Yes, sir. 
By the court: Then you introduced Mr. Monroe and Mr. 
V~ughan-
By Mr. Wilson: Yes, sir. 
By the court: As your witnesses. 
By ~ir. Wilson: Adverse witnesses. 
By the court: V\Thich the court had to consider along with 
the paper writing, in passing upon the demurrer. Therefore, 
with that condition existing, that would ,be the situation be-
fore the court: The court feels that upon the evidence which 
you have introduced, along with the written statement, the 
·Court would have to sustain the demurrer for this defendant, 
and therefore that pla~s you out of court. But the thing 
that worries me is, that I don't like to take from any attorney 
the privilege of submitting the matter to a jury; and I went 
as far as I could from the bench, and let you know that I 
was not going· to pass on this unless you and Mr. I\iontague 
could agTee upon the facts of the case, and so von 
page 53 } then determined to introduce evidence. That puts 
me in a very embarrassing position, but you now 
have introduced a certain writing which you and Mr. Mon-
tague have agree~ to, and ~ou have i~1troduced evidence, then 
you call upon the court, w1th the ev1dence that you have in-
troduced, in addition to the written statement agreed upon 
by counsel, and now you ask me to pass upon the demurrer, 
and I have passed upon it. And the court feels very much 
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embarrassed that you didn't thoroughly understand what you 
were going into. 
:By J\£r. Wilson: Yes, sir, and I am willing· to take the re-
sponsibility for it. 
By the court: The court always wants to ·deal fairly with 
the attorneys, and if there is anything the court could do to 
rectify the position the court would be glad to do it, but you 
gentlemen have placed the court in the position it never ex-
pected. · 
By Mr. Wilson: Yes, sir, I understand that, and the 0nly 
thing is the misunderstanding existing between counsel for 
the plaintiff and defendant and the court. If the court will 
refer to these demurrers, it says ''That neither section 2708, 
nor any other provision of law authorizes a proceeding by 
notice of motion for judgment brought by this plaintiff for 
this purpose". That is one demurrer, and the next demurrer 
is that it makes it a public service corporation. The purpose 
of introducing evidence on the stipulation was purely for 
your honor to pass on the question whether or not the Mon-
roe Company was a public service corporation, and only for 
that; and I didn't know your honor was g·oing into whether 
the services rendered were rendered by a public 
page 54 ~· service corporation, or whether it was an emer-
gency. Because I could object, an'd objected when. 
that was asked. But I don't hold your honor, nor am I at-
tempting to hold your honor responsible for my misunder-
standing. · 
By the court: Well, the court has some doubt in its mind 
whether or not the services rendered were in connection with 
its business of a public service corporation.. · 
By Mr. Wilson: Yes, sir ; and was not that the only ques.: 
tion ~ 
By the court: But you introduced evidence which de-
veloped the services were rendered in a case of emergency. 
The court said Considering the character of the work ren-
dered, and the time it was rendered, the court would resolve 
the doubt in favor of Mr. Monroe. 
By Mr. Wilson: Yes, sir, but that question was not pre-
sented; the court raised that question, not counsel for the 
Monroe Company, I didn't know that question was coming 
up,-the Emergency. : . 
By the court: If you gentlemen don't understand the situa-
tion, I don't want you to feel I am taking any advantage of 
you. 
By Mr. Wilson: Yes, sir, I know the court is not going to 
do that; I didn't know you were going to pass on the Emer-
58 Supreme Court of Appeals of Virginia 
gency feature of the case. lv!r. l\{ontague had not pleaded 
that. 
By Mr. Montague: Well, do I understand your honor de-
cides that very point? 
By the court: It looks like it, l\Ir .. ~1:ontague, but the court 
feels very much embarrassed that 1\{r. Wilson does 
page 55 r not seem to understand what we were going into. 
By 1\tfr. Wilson: .Judge, I understand it, I think, 
but the papers speak for themselves. 
By the court: Well, I don't mean to say, Mr. Wilson, that 
you are not capable of understanding. I don't want you to 
get that idea, but I mean you have a mistaken idea of wl1at 
the court was passing upon. 
(Pause.) 
By the court: What are you going to do, Mr. Wilson, are 
you going to withdraw this 1 (Indicating Agreed statement 
0 of facts.) 
By Mr. Wilson: Sir 1 
By the court: Are you going to withd~·a,v that Y 
By Mr. Wilson: I don't see how I can do that, your honor; 
I had an agreement with Mr. l\iontague. 0 
By the court: The only thing I see is, you can withdraw 
that, then the court-You agreed to that Y · 
0 By Mr. Wilson: I only agreed to that as far as these papers 
filed by 1\ilajor M:ontague is concerned. 
By the court: Now suppose you do that; suppose the court 
does not consider anything along with the demurrer, the 
court will unquestionably-to get this case back where you 
want it. The only thing I see for you to do is to withdraw 
that agreement as to the evidence, and then the court will 
eliminate any oral testimony. But I can't' do ·a thing. I will 
have to sustain the demurrer on the papers here, and we are 
not considering the oral testimony at all, but 
page 56 r with this Paper. 
By Mr. Wilson: Read this last paragraph, Judge, 
if you will. 
By the court (reading) : ''That 1\{onroe Transfer and Stor-
age Company has heretofore performed certain services for 
the City of Hampton, Virginia, and 1\{onroe Transfer and 
Storage Company has heretofore received compensation for 
said services in the amount set forth in the list of vouchers 
attached to plaintiff's notice of motion.'' (Reading from the 
Agreed .Statement of Facts.) 
By Mr. Wilson: No, sir, the last paragraph. (Reading 
from Agreed Statement of Facts) : ''The foregoing facts 
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are agreed to with further leave to both plaintiff and defend-_ 
ant if they so desire, to produce such additional evidence, 
not inconsistent with the foregoing, as either plaintiff or de-
fendant may deem expedient.'' · 
By the court: You see, this, coupled with the fact that 
you, in your bill, failed to state the character of servi~es that 
were rendered.- · 
By 1\fr. Wilson: I could not do that because it was im-
possible for me to get that information. 
By the court: Not having stated that in your notice of 
motion, the court has to sustain the demurrer. 
By· Mr. Wilson: Bu,t I have reserved the right to intro-
duce further evidence, as stated in the last paragraph of the 
agreed statement of facts. 
By the court: Well now, I understood that was 
page 57 }- such evidence as you wanted to introduce before 
the court, and you did that. · 
By Mr. Wilson: Now, Judge, I don't want to keep on re-
peatedly arg·uing, in the face of the court's ruling, and both-
ering the court-
By the court : No, sir, you are not . bothering the court; 
the court wants to give you every opportunity it can. 
By Mr. vVilson: I don't want to do that, I just want to get 
myself straight, if I can do so : When ~Iajor Montague :filed 
his two demurrers and took them up in order, one was 
whether it was a public service corporation or not, and the 
court said that it had some doubt on that question in its 
mind; the second one was whether it was properly brought 
under section 2708 of the Code. Now if you rule the case 
was properly brought, and it was not a public service cor-
poration, that would overrule the demurrer; and I objected 
strenuously to the question whether it was an Emergency. 
The sole question, I think, is whether it was a public service 
corporation, or whether it was brought properly. 
By the court: Well, it is just this, Mr. Wilson: I stated 
that I had perhaps some doubt as to whether or. not some 
of the work performed by the defendant came within the 
scope of its business as a public service corporation; I stated 
that in rendering the services it did there was some doubt 
as to its being within the scope of a public service corpora-
tion; but the evidence appearing to the court, it appeared 
from the evidence that the services were rendered in case of 
Emergency, and the court would resolve the doubt in favor 
of the defendant. I am compelled now to sustain the de-
murrer on the written statement agreed to by counsel and on 
the oral testimony introduced. 
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page 58 ~ By Mr. Wilson: All right, sir, I will note ex-
ception to your honor's ruling. 
It is stipulated between counsel, that at the hearing in the 
Circuit Court, the defendant filed as part of its evidence the 
Permit of the Monroe Transfer a.nd Storage Company as a 
Contract Carrier, which said Permit was issued by authority 
of the State .Corporation [Commission] of Virginia; that at 
the conclusion of the hearing in the Circuit Court, by agTee-
ment ~of'; .counsel, the defendant was permitted to withdraw· 
the Certificate of Monroe Transfer and Storage Company as 
a Contract Carrier from the papers in this proceeding. And 
it is agreed and stipulated between counsel that the ~{onroe 
Transfer and Storage Company is the owner of a Certificate 
reciting that it is a Contract Carrier. 
Note: After entry by the court of an Order in conformity 
with the foregoing decision of the court, court adjourned. 
page 59 } I, J.D. Mitchell, Judge of the 13th Judicial Cir-
cuit of Virginia, ,vho presided over the foregoing 
trial or hearing of J. Frank Sauer, who sues at the relation 
of and for the City of Hampton, a municipal corporation, 
and all other taxpayers who may come in and contribute to 
the costs of this suit, Plaintiff 'L'. Eugene A. Monroe, 1\{emher 
of the Council of the City of Hampton, a municipal corpora-
tion, and Eugene A. J\IIonroe, in his individual right and proper 
person, and as joint owner in the Monroe Transfer and Stor-
age Company, Defendant, do hereby certify that the fore-
going transcript (and the exhibits therein mentioned and in-
troduced in evidence as part of the testimony), is, to the best 
of my kno,vledge and belief, a true and correct transcript of 
all the Evidence, Proceedings and all other Incidents of the 
aforesaid Trial and Hearing of the above-entitled case, which 
was tried or heard by and before me, in the Circuit Court 
for the County of Elizabeth City, Virginia, on the 9th day of 
July, 1937 ; and the same is signed, sealed and certified as a 
true and correct copy of the transcript of the said Evidence, 
Proceedings and all other Incidents of the aforesaid trial or 
hearing, as Plaintiff's Certificate of Exceptions Number I. 
Given under my hand and seal this 7th day of September, 
1937. 
J. DOUGLAS MITCHELL, (Seal) 
J udg~ of the 13th J udi~ia~ Circuit of Virginia, 
designated and commissioned to preside over 
the trial or hearing· of the above-mentioned 
case, in the Circuit Court of Elizabeth City 
County,. Virginia. 
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Whereupon the Counsel for the plaintiff moved the Court 
to overrule the Demurrer, marked "Demurrer No. 2'', but 
the Court refused to overrule the said Demurrer and sustained 
the said Demurrer; to which decision of the Court, in sus-
taining said Demurrer, the plaintiff, by his counsel, excepted, 
and tendered this, his Bill and ·Certificate of Exception. And 
the Court here now certifies that the foregoing is the evi-
dence and all the evidence given upon the trial of said case, 
and the plaintiff here now prays that this, his Bill and Cer-
tificate of Exception, upon the matters aforesaid, be signed, 
sealed a:nd saved to him and be made a part of the record in 
this said case, which is accordingly done on this 7th day 
of September, 1937, after due and reasonable notice in writ-
ing to counsel for defendant as required by law, and this plain-
tiff's Bill and Certificate of Exception for identification is 
now marked ''Plaintiff's Bill and Certificate of Exception 
No.1. 
Given under my hand and seal this 7th day of September, 
1937. 
J. DOUGLAS MITCHELL, (Seal) 
Judge of the Thirteenth Judicial Circuit of Vir-
ginia, designated and commissioned to preside 
over the trial or hearing of the above-men-
tioned case, in the Circuit Court of Elizabeth 
City County, Virginia. 
I have seen this. 
H. CLARI{ THO~IPSON, 
Of Counsel for Eugene A. Monroe. 
page 60 ~ And at another day, to-wit: 
In the Circuit Court for the County of Elizabeth City, Vir-
ginia. (In Vacation.) 
J. Frank Sauer, etc., Plaintiff, 
v. 
Eugene A. Monroe, etc., Defendant. 
On this 7th day of September, 1937, came the plaintiff by 
counsel, and presented to the Judge of said Court, his Bill 
and Certificate of Exception No. 1, and prayed that it may 
. be signed, sealed and made a part of the record in this case. 
And it appearing that the said Bill and Certificate of Ex-
ception is proper, said Bill and Certificate of Exception are 
this day signed, sealed and made a part of said record; and. 
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it is ordered that the Clerk file said Bill and Certificate of 
Exception with the papers in this case and enter this order 
in its Common Law Order Book. 
J. DOUGLAS MITCHELL, (Seal) 
Judge of the Thirteenth Judicial Circuit of Vir-
ginia, de signa ted and commissioned to preside 
over the trial or hearing of the above-men-
tioned case, in the Circuit Court of Elizabeth 
City County, Virginia. 
To Clerk of said Court: 
.Enter this vacation order. 
J. DOUGLAS MITCI-IELL, Judge. 
Sept. 7, 1937. 
In the Clerk's office of the Circuit Court of Elizabeth City 
County, Virginia, September 7th, A. D. 1937. 
The foregoing vacation order was this day received in of-
fice and entered of record as the law directs. 
Teste:. 
R. E. WILSQN, Clerk. 
page 61 ~ R. E. Wilson, Esq., 
Clerk of the Circuit Court of Eliza beth City 
County, 
Hampton, Virginia. 
Re: Frank Sauer, etc. 
v. Eugene A. ~:fonroe, etc. 
Dear Sir: 
Please prepare transcript of Court record in the above 
common law suit, including two carbon copies thereof for· 
counsel. Transcript of all pleadings and services of process 
and orders to be included. 
It is agreed by counsel that the transcript requested is 
to include everything relating to the case as filed in your office. 
Respectfully, 
VICTOR P. ·wiLSON, 
Of Counsel for Plaintiffs. 
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Service of the foregoing notice was delh:ered to counsel 
for the defendant Sept. Sept. 2nd, 1937, and service of the 
foregoing notice is accepted. 
E. SCLATER MONTAGUE, 
Attorney for Defendant. 
Hampton, Virginia, September 2, 1937. 
page 62 ~ In the Clerk's Office of the Circuit Court of 
Elizabeth City County, Virginia, July 9th, A. D. 
1937. 
I, R. E. Wilson, Clerk of the Circuit Court of Elizabeth 
·City County, Virginia, do hereby certify that the foregoing 
is a perfect transcript of the record of the notice of motion 
for judgment heretofore pending in this Court between J. 
Frank Sauer, etc., plaintiff, and Eugene A. Monroe, ete., de-
fendant, 'as the same now appears from the original papers 
and records on file in my office. 
I further certify that the notice required by· law to be 
given by the appellant to appellee, upon application made 
to me for a transcript of the record has been duly given; is 
filed among the original papers in this office and is copied in 
this record. 
And I further certify that a bond in the penalty of One 
Hundred and fifty ($150.00) dollars, with approved security, 
conditioned according· to law was entered into as required by 
this Court. 
Given under my hand this 9th day of ,July~ A. D. 1937. 
R. E. WILSON, 
Clerk of Circuit Court of Elizabeth City 
County, Va. 
A Copy-Teste: 
~t B. WATTS, C. C. 
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